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In McLaughlin v. Bardsen, 50 Mont. 
177, 145 Pac. 954, the Court said: 

"The arrangement and classifica
tion of statutes, their title and head
notes, are all proper and available 
means from which to determine legis
lative intent." 

Applying the rule of the McLaughlin 
case, the two Sections, 11048.1 and 
11048.2, are companion measures and 
the legislature, in amending one of 
them, did so with regard to the other. 

It is also important to note rule num
ber six of the Montana Liquor Control 
Board. This rule was adopted August 
7.0, 1942, and provides in part: 

"N 0 retail licensee shall give or 
otherwise supply beer or liquor to 
any"minor under the age of 21 years, 

The Montana Supreme Court con
sidered th(1 rule-making power of the 
Montana Liquor Control Board in the 
case of State ex reI. Stewart vs. Board 
of Equalization, 103 Mont. 487, 63 Pac. 
(2d) 141, and said: 

"The act provides that the regula
tions shall have the force and effect 
of law (Sec. 2815.12). Hence, the 
board is authorized to cancel or sus
pend licenses upon the violation of 
any 'valid regulation." 

The rule-making power of the Mon
tana Liquor Control Board is not with
out limitations. (42 Am. Jur. 355.) How
ever, rule number six becomes impor
tant in the present instance as an inter
pretation of the law by an administra
tive agency. In Miller Insurance 
Agency v. Porter, 93 Mont. 567, 20 
Pac. (2d) 643, our Court said: 

"It is the settled rule that the prac
tical interpretation of an ambiguous 
or uncertain statute by the executive 
department charged with its adminis
tration is entitled to the highest re
spect, and, if acted upon for a number 
of years, will not be disturbed except 
for very cogent reasons." 

It is therefore my opinion that, under 
our statutes, it is unlawful to sell or 
give away beer to a person under the 
age of twenty-one years. 

Sincerely yours, 
R. V. BOTTOML Y 
Attorney General 

Opinion No. -195. 

Soil Conservation Districts-Corpora
tions, assumption of obligations of by 

political subdivisions-Lands. 

Held: A state soil conservation district 
has no authority to purchase 
lands of a private corporation 
in the process of liquidation if 
a part of the purchase price will 
be the assumption by the soil 
conservation district of the obli
gations of the corporation. 

March 31, 1944. 

Mr. J. E. Norton, Chairman 
State Soil Conservation Committee 
Box 855 
Bozeman, Montana 

Dear Mr. Norton: 

You have requested my opinion con
cerning the following question: 

"Has a state soil conservation 
district the power to purchase lands 
of a private corporation which is 
in the process of liquidation and as 
a part of the purchase price, assume 
the obligations of the coropration?" 

Section 3 of Chapter 72, Laws of 
1939. contains the following definition: 

"'District' or 'soil conservation 
district' means a governmental sub
division of this State, and a public 
body corporate and politic, organized 
in accordance with the provisions 
of this act, for the purposes, with 
the powers, and subject to the re
strictions hereinafter set forth." 

Section 1 of Article XIII of the Mon
tana Constitution provides: 

"N either the state, nor any county, 
city, town, municipality, nor other 
subdivisions of the state shall ever 
give or loan its credit in aid of, or 
make any donation or grant, by sub
sidy or otherwise, to any individual, 
association or corporation, or become 
a subscriber to, or a shareholder in, 
any company or corporation, or a 
joint owner with any person, com
pany or corporation, except as to 
such ownership as may accrue to the 
state by operation or provision of 
law." 

cu1046
Text Box



OPIXIOXS OF THE ATTORi\EY GEl\ERAL 249 

By the terms of the Soil Conserva
tion Act a soil conservation district is 
a subdivision of the state and comes 
within the provisions of Section I of 
Article XIII of the Constitution. 

A soil conservation district has the 
power to purchase land. (Section 8, 
Chapter 72, Laws of 1939.) However, 
in making a purchase the credit of a 
district cannot be loaned to the seller. 

In the facts recited in the question, 
~he effect of the purchase plan would, 
111 all probability, involve the credit of 
the district. The creditors of the corpo-· 
ration have the right to look to the 
assets of the corporation for payment 
and these assets, if they are land, must 
be converted into cash bv a sale and 
the cash distributed to the creditors. 
If the liquidating officers or trustees 
of the corporation convey the assets to 
a soil conservation district and advise 
the creditors that the district has as
sumed the obligations, the creditors 
will permit such a transfer of assets 
on the strength of the credit of the 
district. The result of such a trans
action would be that the credit of the 
d.istrict has been loaned to the liquida
t1l1g officer of the corporation as an 
aid to the t.ermination and winding 
up of the affaIrs of the corporation and 
would be a violation of the terms of 
Section 1, Article XIII of our Cons'1:itu
tion. 
.In Walker v. Cincinnati, 21 Ohio St. 

b, 8 Am. Rev. 24. the Ohio Court had 
under consideration a provision. of the 
Ohio Constitution similar to Section 
I, Article XIII of our Constitution and 
said: 

"The mischief which this section 
interdicts is a. ~usiness partnership 
between a mUnICIpality or subdivision 
of the st<l:te, and indivi~uals, or private 
corporatIons or assocIations. It for
bid~ the union <;>f public and private 
capItal or credIt 111 any enterprise 
whatever." 

I t is therefore my opinion that a 
state soil conservation district has no 
authorit~ to .purchase lands of a private 
~orporatlOn 111 the process of liquidation 
If a part of the purchase price will be 
the assumption by the soil conservation 
distri~t of the obligations of the cor
poratIOn. 

Sincerely yours, 
R. V. BOTTOML Y 
Attorney General 

Opinion No. 196. 

Public Welfare-Department of Public 
Welfare-Old Age Assistance. 

Held: The petitioner for the appoint
ment of a guardian of an in
~ompetent person must in every 
1I1stance tender to the clerk of 
the court the statutory filing fee. 

Mr. Raymond Shelden 
County Attorney 
Carter County 
Ekalaka, Montana 

Dear Mr. Shelden: 

April 1, 1944. 

Your inquiry has been received sub
mitting to this office certain que~tions 
on which you desire an opinion and 
since you have variously stated' your 
questions, I am taking the liberty of 
restating your questions for purposes 
of convenience in rendering an opinion. 
As I view it. they may be stated as 
follows: 

1. What is the duty and obligation 
of the county attorney, as such, 
under existing law with reference 
to applications for guardianship of 
recipients of old age assistance? 

2. May the clerk of the district 
court accept such applications or 
petitions without collecting the stat
utory fee for filing such applications? 

It is the underlying principle of our 
public welfare statutes that only those 
persons are to receive old age assistance 
who are in need and the need of the 
individual applicant is the basis for 
arriving at the amount of old age 
assistance grants. Hence, the recipients 
are without sufficient funds to ade
quately take care of themselves. 

Section 8 of Part III, Chapter 82, 
Laws of 1937, states: 

"If the person receiving old age 
assistance is, in the opinion of the 
County Public Welfare Department, 
found incapable of taking proper care 
of himself or his money, the County 
Welfare Board may make the neces
sary legal arrangements for the ap
pointment of a guardian ... " 

This statute relates to the appoint
ment of guardians of persons already 
receiving old age assistance who, in the 
judgment of the county welfare depart-
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