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Janitors and Engineers-Nepotism Act
-School District-Consanguinity.
Held: There is no violation of the
Nepotism Act in retaining employee herein mentioned under
facts presented.
March 6. 1944.
Mr. Wilbur P. Werner
County Attorney
Glacier .county
Cut Bank, Montana
Dear Mr. Werner:
You have asked my opinion on the
following facts:
In 1926 "A" was one of the trustees
of School District No.9. In September of that year the school trustees hired "B" who was the brother
of "A" in the capacity of engineer
and janitor of the high school and
grade school buildings in said district. In 1933 our state legislature
passed what is known as the Nepotism Act which is covered in Sections
456.1, 456.2 and 456.3 of the Revised
Codes of Montana, 1935. "B" has
c0l!tinuously served under said appomtment to the present time, and
"A" has been continuously serving
as a member of the board since 1926
and is no\v a trustee. Excepting when
he was first hired, no mention of "B"
or his continuing employment from
year to year has ever appeared on
the minutes of school district meetings or otherwise. His employment
continues without any definite action
being taken by the trustees. Tn other
words, there is no hiring of "B" by
the board each year for a one year
period. His employment is a continuous one commencing prior to the
time when the Nepotism Act went
into effect. The question is whether
or not this employment is a violation
of the above act.
From the facts as stated "B" was
employed as engineer long before the
Nepotism Act was passed for an indefinite term, that is, during the pleasure of the board of trustees and has
continued as engineer at all dmes since
he was originally so employed in 1926.
During all such time "A", a brother
of "B", has been a member of the board
of trustees, no mention or discussion

by the board of "A's" employment has
ever been had by the board since he
was first employed, evincing that he
has merited the employment.
The said act provides, among other
things, that "Nepotism is the bestowal
of political patronage by reason of
relationship rather than merit." (Emphasis mine.)
Section 456.2, Revised Codes of Montana, 1935, is as follows:

"It shall be unlawful for any person
or any member of any board, bureau
or commission, or employee at the
head of any department of this state
or any political subdivision thereof
to appoint to any position of trust or
emolument any person or persons related to him or them or connected
with him or them by consanguinity
within the fourth degree, or by affinity within the second degree. It shall
further be unlawful for any person or
any member of any board, bureau or
commission, or employee of any department of this state, or any political
subdivision thereof to enter into any
agreement or any promise with other
persons or any members of any
boards, bureaus or commissions, or
employees of any department of this
state or any of its political subdivisions thereof to appoint to any position of trust or emolument any person
or persons related to them or connected with them by consanguinity within the fourth degree, or by affinity
within the second degree." (Emphasis mine.)
It will be noted' that the act prohibits
the appointment of the designated relative. In the case you have submitted the
appointment was made prior to the
enactment of the Nepotism Act, which
came into our statutes in 193·3, and as
the act is not retroactive, it would not
apply to the facts here presented. It
is not questioned but that the board
of trustees have authority to discharge
"A" as he serves at the pleasure of the
board; however, there is no statute requiring that the board discharge "A"
and therefore no duty on the board to
do so. Hence, in the absence of such
duty, it is my opinion there is no violation of the Nepotism Act in retaining
such employee under the facts here
presented.
The same conclusion has been reached
by two former Attorneys General in
Opinion No. 204, page 212 of Volume

OPINIONS OF THE ATTORNEY GENERAL
16, and Opinion No. 263, page 435 of
Volume 19, Report and Official Opinions of the Attorney General.

Sincerely yours,
R. V. BOTTOMLY
Attorney General
Opinion No. 186.
Montana Soldiers' Home-Burial, Duty
of Relatives of Deceased Women
Inmates--Funeral Expenses.
Held: The Montana Soldiers' Home is
not compelled to defray the cost
of burial expenses of deceased
women inmates of the home
where they have relatives as defined in Section 11034, Revised
Codes of Montana, 1935, who
have sufficient means to defray
the necessary expenses. However, where there are no relatives, the expense of burial of
deceased women inmates must
be paid by the Montana Soldiers'
Home.
March 7, 1944.
Mr. Harry E. Johnson
Chairman of the Board
Montana Soldiers' Home
Columbia Falls, Montana
Dear Mr. Johnson:
You have requested my opinion" concerning the responsibility for the expense of burial of women inmates of
the Montana Soldiers' Home.
In 1895 when the Montana Soldiers'
Home was established there was no
provision made for the expense of burial
of inmates of the home who died while
at the home.
Chapter 39, Laws of 1903, provided for
the burial of deceased soldiers, sailors
and marines who resided in Montana
prior to their death. This act expressly
excluded veterans who resided at the
Montana Soldiers' Home.
Chapter 194, Laws of 1921, amended
Section 2065, Revised Codes of Montana, 1935, the Veterans' Burial Act,
and expressly provided that:
"Whenever any soldier, sailor, marine or nurse hereinbefore described
shall die at the State Soldiers' Home,
or at any public institution of the
State of Montana, and burial for any
cause shall not be made in the coun-
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ty of the former residence of the
deceased, the officers of said State
Soldiers' Home or of any public institution of the State of Montana, as
aforesaid, shall provide the proper
burial herein prescribed ... "
It is to be noted that this amendment
did not include the wives or widows
who were inmates of the home and who
had become residents of the home as
provided by Chapter 87, Laws of 1903,
now Section 1536, Revised Codes of
110ntana, 1935.
The Veterans' Burial Act was again
amended by Chapter 181, Laws of 1931,
and expressly included "any inmate of
the Montana Soldiers' Home." The Section in question is now Section 4536,
Revised Codes of Montana, 1935.
Chapter 163, Laws of 1937, amended
Section 4536 and excluded inmates of
the Montana Soldiers' Home. Section
4536 was again amended by Chapter
52, Laws of 1939, but no change was
made in regard to the inmates of the
home.
As the law now stands the burden
of defraying the cost of burial of women
inmates of the Montana Soldiers' Home
is upon the home itself, where other
provision for burial is not made.
Section 11034, Revised Codes of Montana, 1935, provides in part:
"I. If the deceased was a married
"man or woman, the duty devolves
upon the husband, or wife.
"2. If the deceased was not a married woman, but left any kindred, the
duty of burial devolves upon the
person or persons in the same degree
nearest of kin to the deceased, being
of adult age and within this state, if
possessed of sufficient means to defray the necessary expenses."

This section places the obligation of
defraying the cost of burial upon the
kindred of the deceased, if any, coming
within the above designated; in the
event there are no "relatives as designated, then it devolves on the Montana
Soldiers' Home.
Tt is therefore my opinion that the
Montana Soldiers' Home is not compelled to defray the cost of burial expenses of deceased women inmates of
the home where they have relatives as
defined in Section 11034, Revised Codes
of Montana, 1935, who have sufficient
means to defray the necessary expenses.

