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the same as that in regard to probable
cause in actions for malicious prosecution, and there is no difference
in its application between arrests for
felonies and arrests for misdemeanors.
The necessary elements of the
grounds of suspicion are that the
officer acts upon a belief in the person's guilt, based either upon facts
or circumstances within the officer's
own knowledge, or upon information
imparted to him by reliable and credible third persons, provided there are
no circumstances known to the officer sufficient to materially impeach
the information received. It is not
every idle and unreasonable charge
which will justify an arrest. An
arrest without a warrant is illegal
when it is made upon mere suspicion
or belief, unsupported by facts, circumstances, or credible information
calculated to produce such suspicion
or belief. See, also, 3 Words and
Phrases, Second Series, 1224, et seq.
and State ex reI. Sadler v. District
Court, 70 Mont. 378, 225 Pac. 1000."
We must take the law as the I;lwmakers have written it and as the
courts have interpreted it. The authority
to change the law is vested exclusively
in the legislature.
Therefore, in the light of what has
been hereinabove stated, it is my opinion that an officer may make a search
and seizure without a warrant when
he has probable cause to believe that
an offense is being committed, "orobable
cause" being the knowledge of facts,
actual or apparent, strong enough to
justify a reasonable man in the belief
that he has lawful grounds for prosecuting the defendant in the manner
complained of. the concurrence of the
belief of guilt with the existence of
facts and circumstances reasonably warranting the belief. It is my further
opinion that an arrest made without
a warrant, and likewise a search and
seizure without a warrant, is illegal,
and therefore unreasonable, when it is
made upon mere suspicion or belief unsupported by facts, circumstances, or
credible information calculated to produce such belief.
As to question (2) which has to do
with the following provisions of Section 3685, Revised Codes of Montana,
1935:
. . . It shall be unlawful and a
misdemeanor punishable, accordingly,

for anyone kil1ing a deer or elk under
said license, to fail or neglect to
attach the tag, coupon or other marker
so provided by said license to any deer
or elk by them immediately after the
same has been killed or to fail to
keep said tag, coupon or other marker
attached to said deer or elk or portions thereof while the same is possessed by him . . . "
we concur in the conclusion reached
by you, and it is therefore my opinion
that the provisions are applicable to
the particular person killing the game
only.
As to question (3) which has to do
with the following provisions of Sections 3714 and 3694, Revised Codes
of Montana, 1935, respectively:
"Every person who takes or catches fish in any of the waters of this
state except with hook and line held
in hand or line and hook attached
to rod or pole held in hand . . .
shall be guilty of a misdemeanor . . .
"Game fish shaH be taken only by
angling, that is, by hook and line in
hand or rod in hand ... "
based upon the following statement of
facts:
"A" was fishing with rod in hand
and that upon observing the game
warden approaching him, he" placed
the rod on the ground for the purpose of removing his license from
liis pocketbook and submitting it
to the game warden."
we concur in the conclusion reached
by you, to the effect that the game
warden would have no right to arrest
"A" for laying down his rod under the
circumstances. and there would be no
violation of the statutes. It is understood. however, that my opinion, like
yours, is based strictly upon the statement of facts set out in this, and your
opinion and none other, as the facts and
circumstances in each case would control.
Sincerely yours,
R. V. BOTTOML Y
Attorney General
Opinion No. 184.
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school pupil given for budgeting
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as provided for under the provisions of Section 1263.5, Revised Codes of Montana, 1935,
as amended, and also taking
into consideration the provisions
of Section 1, Chapter 191, Laws
of 1943, may be increased and
spent for high school purposes.
March 3, 1944.
Miss Elizabeth Ireland
Superintendent of Public Instruction
State Capitol
Helena, Montana
Dear Miss Ireland:
You have submitted the following
question:
"Can the per capita cost per high
school pupil provided for budgeting
in Section 1263.5, Revised Codes of
Montana, 1935, be increased and
spent for high school purposes, by
means of a levy voted on the school
district, by the qualified electors of
the school district?"
Under the prOVISIOns of Section
1263.5, Revised Codes of Montana, 1935,
as amended by Chapter 64, Laws of
1941, a high school district is limited
in its budget to certain amounts therein
specified. based upon the number of
eligible pupils enrolled. However, under the provisions of Chapter 191, Laws
of 1943, when it shall appear to the
satisfaction of the board of trustees of
any high school and the countv board
of school supervisors, that becau'se or on
account of an anticipated increase in
amounts required for payment of salaries and other maintenance and operating expenses for any school year. the
maximum amount which may be budgeted for such high school during such
year, as set forth, specified and determined in the manner provided for by
Section 1263.5, Revised Codes of Montana, 1935, as amended by Chapter 166,
Laws of 1939, and Chapter 64, Laws
of 1941. will not provide sufficient funds
for such additional maintenance and
operating expenses during such school
year, then, and in that event only, the
amount of the budget for such school
year, as set forth, specified and provided
in said Section 1263.5, Revised Codes
?f Montana, 1935, as amended, may be
1I1creased under the provisions of Chapter 191, ~ws of 1943, by adding to
such maxImum amount not to exceed
ten per centum (10%) thereof. And
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all funds received from the federal
government may be expended and
shall not be included in the maximum
therein set forth or provided in said
Section 1263.5, as amended, or by said
Chapter 191, aforesaid. Under the provisions of Section 1263.11, Revised
Codes of Montana, 1935, as amended
by Chapter 131, Laws of 1941, the board
of county commissioners would make
a county wide levy to meet the required
amount.
Should the amount allowed to be
bucjgeted for under the provisions of
Section 1263.5, as amended, plus the
additional increase of ten per cent allowed under the provisions of Section
1, Chapter 191, Laws of 1943, be insufficient, then the school district may
vote upon itself an additional levy in
accordance with the general school laws
pertaining to the voting of additional
levies by school districts as provided
for under the provisions of Sections 1219
to 1223, Revised Codes of Montana,
1935, according to the provisions of
Section 1263.5, which among other
things provides:
" ... provided further, that nothing
herein contained shall be construed
as preventing any school district from
voting upon itself an additional levy
for high school purposes, in accordance with the general school laws
pertaining to the voting of additional
levies by school districts . . . ."
Thus it is my opinion that the per
capita cost per high school pupil given
for budgeting as providing for under
the provisions of Section 1263.5, as
amended (and also taking into consideration the provisions of Section 1,
of Chapter 191, Laws of 1943) may be
increased anel spent for high school
purposes. In the event these amounts
be insufficient, then the school district
may vote upon itself an additional levy
for high school purposes in accordance
with the general school laws pertaining
to the voting of additional levies by
school districts as provided for under
the provisions of Sections 1219 to 1223,
Reviseel Codes of Montana, 1935, inclusive, bearing in mind, of course, the
constitutional and statutory limitations
as to such indebtedness.
Sincerely yours,
R. V. BOTTOML Y
Attorney General

