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rated flight instructor holding a currently effective Commercial Pilot
Certificate apropriate for such flight
instruction issued by the Administrator.
(b) The Contractor shall provide
the Administrator with the names of
the trainees assigned to each flight
instructor. Such instructor shall be
responsible for the instruction of
these trainees during the entire
course. Unless otherwise directed by
the Administrator, no more than five
(5) trainees shall be assigned to one
instructor. No change or shift of
instructors shall be eftected except in
case of sickness, death, the instructor
leaving the employ of the Contractor,
or similar causes which in the opinion
of the Government -are beyond the
control of the Contractor." (Emphasis
mine.)
I am informed that, before a change
or shift of instructors may be effected,
a request on Form. ACA-811 (CPT -42)
must be made by the contractor and
approved by the agency. I am further
informed that at the completion of each
course (a period of about two months)
the contractor (in this case the board)
must furnish to the agency a certificate
on Form ACA-540A (CPT-40). It is
quite possible that, because of the information required to be given by the
board in this certificate concerning
instructors, the impression has been
gained that the instructors are re-employed for each new course of training.
The pertinent requested information is
contained in paragraphs 3 (a), (b), (c),
and (d), wherein it reads: "Each of the
following instructors selected to teach
. . .' naming the particular subject.
However, I am informed this certificate
is required so the agency may know
the school is maintaining the requisite
instructional staff, as well as the requisite material and facilities. It is no
part of the contract and in nowise modifies or changes the provisions of the
contract. We must therefore be governed by the provisions of the contract
quoted above.
This office has held there is no violation of the Nepotism Act where there
is no legal duty to terminate a contract
of employment of a road supervisor at
the time a rdatlve of the employee
takes office a~ county commissioner.
(Volume 16, Report and Official Opinions of the Attorney General, No. 204.)
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Cnder the facts here considered, there
is not only no legal duty to terminate
the contract of employment with the
instructor, but there is a definite prohibition against it in the contract itself.
I t is therdore my opinion, under the
facts appearing in the case here considered, there is no violation of the N epotism Act by the board in paying the
salary of the instructor whose brotherin-law is a member of the board of
trustees.
Sincerely yours,
R. V. BOTTOML Y
Attorney General
Opinion No. 18.
Statutes, Interpretation of "may"County Clerk.
Held: It was the intention of the
legislature in using the word
"may" in the last sentence of
Chapter 52, Laws of 1941, to
make the collection of the fee
for the certificate of information
on birth or death certificates,
optional or permissive, and not
mandatory.
March 10, 1943.
Mr. Raymond Shelden
County Attorney
Carter County
Ekalaka, Montana
Dear Mr. Shelden:
You have requested my op11110n on
the construction of the word "may",
as used in the last sentence of Section
2524, Revised Codes of Montana, 1935,
as amended by Chapter 52, Laws of
1941. The question, as you state in your
communication, arises from the exchange of the word "may" for the
word "sh<l:1l" as was us .. d in Section
2524, before"amendment It> 1941.
Section 2524, as it appears in the
1935 Revised Codes, reads:
"Every county clerk is required to
issue a certified copy of a record of
birth or death upon demand of anv
such record in his office, and shail
receive on behalf of the county as
the fee for such certified copy the
sum of twenty-five cents." (Emphasis
mine.)
Section 2524, as amended by Chapter
52, Laws of 1941, reads:
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"Every county clerk, on demand,
is required to issue a certificate, with
seal affixed, certifying to the information contained in any certificate of
birth or death of record in his office.
The information shall be inserted
on a form compiled and prescribed
by the state board of health and said
form shall be of general use throughout the State and shall be issued by
county clerks in lieu of certified copies of the original instrument. The
county clerk may charge a fee of
not to exceed twenty-five (2Sc) cents
for each certificate issued." (Emphasis mine.)

The fundamental rule of construction
is to ascertain and give effect to the
intention of the legislature as expressed
in the statute. (State v. Stewart, 53
Mont. 18, 161 Pac. 309.)
It is stated in 59 Corpus Juris, 1079,
Section 635 (5):
"As a general rule the word 'may,'
when used in a statute, is permissive
only and operates to confer discretion,
while the word 'shall' is imperative,
operating to impose a duty which may
be enforced."
In the same volume of Corpus Juris,
at page 1082, it is stated an amendment
substituting "may" for "shall" manifests
a clear intent to make the act referred
to optional and permissive, instead of
mandaory.
The Supreme Court of ).,fontana has
had occasion to pass upon the meaning
of the word "may" in several instances.
In State ex reI. Stiefel v. District Court,
et a!., 37 Mont. 298, 304, 96 Pac. 337, the
Court employed the language used in
a former decision, Montana Ore Pur.
Co. v. Lindsay, 25 Mont. 24, 63 Pac.

715:
"'This word (may) is sometimes
permissive only; sometimes it is imperative. Legislative intent determines whether it is directory or
mandatory. According to its natural
and usual signification, the word
"may" is enabling and permissive
only, and so it must be interpreted
where no right of or benefit to the
public, nor rights of persons other
than the one upon whom the permission is conferred, depends giving
to it the obligatory meaning; but
the word is interpreted to mean
"shall" or "must" whenever the
rights of the public or of third persons

depend on the exercise of the power
or performance of the duty to which
it refers. In ·those cases where the
public or persons possess the right
to require that the power conferred
by the word "may" be exercised, the
word is imperative and mandatory,
being the equivalent of "shall" or
"must".' "

Again, in State ex reI. Malott v.
Board of County Commissioners, et. a!.,
86 Mont. 595, 606, 285 Pac. 932, the
court stated:
"The recognized rule is that, where
a public body or officer has been
clothed by statute with power to do
an act which concerns the public
interest or the right of third persons,
the execution of the power may be
insisted upon as a duty, although the
phaseology of the statute may be
permissive and not mandatory."
Accepting the words of our Court,
that the word "may" must be interpreted according to its natural and
usual signfication, as permissive only
where no right to the public or third
persons depends on the exercise of
the power conferred, may it be said
there is such a right conferred on the
public or third persons in Chapter 52,
Laws of 1941, which requires that the
county clerk must collect the fee provided for by that act? An examination
of Chapter 52 reveals the public interest
concerned is not the collection of the
fee, but is the receipt of the certificate
of information on birth and death
certificates on demand. That dutyof issuing the certificate-is mandatory
on the county clerk. By amending the
last line of Section 2524, the county
clerk is authorized to charge a fee
"of not to exceed twenty-five (25c)
cents," whereas, under Section 2524,
Revised Codes of Montana, 1935, he
was required to charge a fee of
"twenty-five cents." By this change,
the legislature showed the revenue to
be obtained from the collection of the
fee for the certificate of information
was not of primary importance. Thus,
there is no public interest concerned
which requires the exercise of a power
conferred to protect that public interest.
The last sentence of Chapter 52, Laws
of 1941, uses the word "may." The full
force and effect of the use of that
word may be seen by a comparison
with the act before amendment. The
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legislature could have repeated the
wording of Section 2524 as it appears
in the 1935 codes. Instead, it chose to
exchange the word "may" for the word
"shall." All laws are presumed to be
passed with deliberation and with full
knowledge of all existing ones. U obb
v. County of Meagher, 20 Mont. 424,
433, 61 Pac. 1034.) Especially should
this be so where one act is an amendment of the other. The deliberate
change indicates the intention of the
legislature to make the -collection of
the fee permissive and not mandatory.
It is therefore my opinion it was the
intention of the legislature in using the
word "may" in the last sentence of
Chapter 52, Laws of 1941, to make the
collection of the fee for the certificate
of information on birth or death certificates, optional or permissive, and not
mandatory_
Sincerely yours,
R. V. BOTTOML Y
Attorney General
Opinion No. 19.
Counties - County Commissioners Assessor - Deputy County AssessorCounty of the Seventh Class, Salary,
increase of
Held: The date of the appointment is
the deciding factor in considering whether or not the provisions of Section 31, Article V,
Montana Constitution apply to
the deputy county assessor in
question. The board of county
commissioners has the authority
under Chapter 87, Laws of 1943,
to fix the compensation of a
deputy assessor in a county of
the seventh class, within the
limitation noted in that act. It
is further my opinion the increase allowed in Chapter 87,
to not more than ninety per cent
of the amount of the officer's
salary, is prohibited if the appointment of the deputy assessor
was made prior to February 25,
1943. the effective date of Chapter 87, Laws of 1943.
March 15, 1943
Mr. Chester E. Onstad
County Attorney
Powder- River County
Broadus, Montana
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Dear Mr. Onstad:
I have your letter of March 4, 1943.
in regard to the question of amount of
salary for a deputy assessor in a county
of the seventh class.
Since the rendition of Official Opinion No. 10, Volume 20, under date of
January 23, 1943, the legislature has
had under consideration -and passed an
act to amend Section 4880, Revised
Codes of Montana, 1935, - as amended
by Chapter 97, Laws of 1939. House
Bill No. 34 is now found in the 1943
Session Laws as - Chapter 87. The act
was signed by the Governor and became effective February 25, 1943.
Section 4880 was amended to read
in part:
" ... in counties of all other classes
assessors may be allowed one d-eputy
during the months of March, April,
May. June and July; provided, that,
- under Section one (1) hereof, the
commissioners may allow the assessor
in any class county a deputy for the
month of January, if found to be
necessary for the assessment of motor
vehicles."
Section one of the act amends Section
4874, Revised Codes of Montana, 1935,
and reads in part as follows:
"That the board of county commissioners in the several counties in the
state shall have the power to fix the
compensation allowed any deputy or
assistant mentioned in the preceding
section; provided, the salary of no
deputy or assistant shall be more
than ninety per cent of the salary of
the officer under whom such deputyor assistant is serving, unless otherwise provided by law . . . "
The remainder of both sections above
mentioned reads the same as they do in
the 1935 codes and the 1939 amendment
of Section 4880, with the exception of
the insertion of the word "the" in Section 4874, so as to read, "the several
county officers."
.
It will be seen neither Chapter 97.
Laws of 1939, nor Section 4873, Revised Codes of Montana, 1935. controls
the question of salary of a deputy assessor in a county of the seventh class_
The legislature has seen fit to strike
out that portion which this office relied
on in Official Opinion No. 10, Volume
20. An examination o~ Chapter 87,
Laws of 1943. shows the question of

