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would be a second hand dealer as he
bought complete motor vehicles. Section 1763.6 applies to dealers who buy
complete second hand vehicles and sell
them in parts.
The objection that no record is made
of the changed motors is answered by
Section 1763.7, Revised Codes of Montana, 1935, which provides a penalty
for the sale of vehicles which have
altered or changed motor numbers, and
under the terms of this section, the
registrar must be notified of a changed
or altered engine number and as a result a record is made of the change in
motors.
We must take the law as we find it;
the legislature is the only department
of our government that may correct or
change the law if they so determine.
It is therefore my opinion that a
dealer who sells only reconditioned
automobile motors is not a dealer in
used motor vehicles, but is a dealer
in automobile accessories.
Sincerely yours,
R. V. BOTTOMLY
Attorney General
Opinion No. 172.
Clerk of Court-Fees-Appeal From
Police Court.
Held: A clerk of court is without
authority to charge a fee for
filing a transcript on appeal from
a police court in a criminal case.
January 29, 1944.
Mr. Frank J. Roe
County Attorney
Silver Bow County
Butte, Montana
Dear M r. Roe:
You have requested my opinion concerning the following question:
"In an appeal from a fine imposed
in the police court for the violation
of a city ordinance pertaining to
license fees should the clerk of the
district court charge a filing fee of
five dollars'"
In the case of State ex rei }'farquettc
v. Police Court, 86 Mont. 297, 283 Pac.
430, the court considered a case involving a fine for the violation of a city
ordinance which required a practicing
physician to procure a license. The
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court held the action to be criminal in
nature.
Section 4918. Revised Codes of Montana. 1935, provides in part:
"At the commencement of each action or proceeding the clerk must
collect from the plaintiff the sum of
five dollars, and for filing a complaint
in intervention the clerk must collect
from the intervenor the sum of five
dollars . . .
"And the defendant, on his appearance, must pay the sum of two dollars fifty cents (which includes' all
the fees to be paid up to the en try
of judgment) . . . .
"For filing the papers and transcript
on appeal from a justice or other inferior court or other tribunal, the
party appealing must pay the sum
of five dollars (which includes all
costs up to the entry of jUdgment)."
It is to be noted that the parties
required to pay fees are designated
"plaintiff" and "defendant". In a criminal action "the state, or any county, or
any subdivision thereof" cannot be
charged any fees under the provisions
of Section 4893, Revised Codes of Montana, 1935. Also the state cannot ordinarily appeal in a criminal action and
it must be assumed that th ahove
quoted portions of Section 4918 have
reference to civil cases only.
Our Supreme Court in State ex rei
Baker v. Second Judicial Court, 24
Mont. 425, 62 Pac. 688, in considering
fees to be charged by a clerk of court,
said:
"Under the familiar rule that no
officer may demand a fee for any
official service unless clearly authorized to do so, the clerk of the District
Court could not lawfully collect the
fee charged in the bill."
p

There is no specific provision requiring a defendant. in a criminal case, who
appeals tei the district court to pay a
filing fee and also the policy of the
law is to give a defendant in a criminal
proceeding the unrestrained right to
have his case reviewed by a higher
court and the charging of a filing fee
would be a hinderance to the exercise
of this constitutional right.
See Opinion 202, Volume 17, Report
and Official Opinions of Attorney General.
Tt is therefore my opinion that a
clerk of court is without authority to
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charge a fee for filing a transcript on
appeal from a police court in a criminal
case.
Sincerely yours,
R. V. BOTTOML Y
Attorney General
Opinion No. 173.
Child Labor Law-Employment of
Children-Certificates, Employment.
Held: No child under the age of sixteen years may be employed
during those hours of the school
term when schools are actually
in session, except that a child
over the age of fourteen years
may be employed during the
hours of the school term when
schools are actually in session
provided such child obtains an
age and schooling certificate as
provided in Section 1136, Revised Codes of Montana, 1935,
showing such child has successfully completed the e i g h t h
grade, or that the wages of such
child are necessary for the support of the family, except that no
child may be employed at any
time in those occupations prohibited by Section 3095, Revised
Codes of Montana, 1935. No
child under the age of twentyone years may be employed
as a bartender, waiter, or waitress, whose duty is to serve customers purchasing liquors, beer
or wines in any establishment
which sells liquors, beer or wines
at retail.
February 4, 1944.
Mr. Henry A. Yaeger
Inspector in Charge
Division of Labor
State Capitol
Helena, Montana
Dear :\lr. Yaeger:
You have called my attention to the
provisions of Section 1136, Revised
Codes of Montana, 1935, and to Chapter
114, Laws of 1941, and request an opinion on the following questions:
"1. Maya child of any age under
sixteen years be employed during any
hours before and after school hours.
and on Saturday and Sunday and all
periods of vacations, at any occupa-

tion or within any industry, except
those prohibited by Section 3095, Revised Codes of Montana, 1935? .
"2. Maya child under the age of
twenty-one years regardless of whether or not he has completed the eighth
grade, or his wages are necessary to
the support of his family, be employed
as outlined in Chapter 114, Laws of
1941?"
Section 1136, supra, is a part of Chapter 106, Political Code, relating to compulsory education. Such laws are designed principally for the purpose of
promoting the general welfare by protecting minors from injury by overwork
and by facilitating their attendance at
school. Many of the states of the union
have such laws and the constitutionality
has been upheld by the greater weight
of authority. See note in 12 A. L. R.
1216, 21 A. L. R. 1437.
Section 3095, Revised Codes of Montana, 1935, is a part of Chapter 265,
Political Code, relating to child labor
and is a general statute dealing with
the employment of children generally,
while Section 1136 is a special statute
dealing with the employment of children during the period when schools
are in session. Both, however, have
for their object the same purpose-protection of the child.
The provisions of Section 1136, supra,
as applicable to a determination of the
questions here considered, are as follows:
"N 0 child under sixteen years of
age shall be employed or be in the
employment of any person, firm, company. or corporation during the school
term and while the public schools
are in session . . . unless such child
shall present to such persons, firm,
company, or corporation an age and
schooling certificate . . . provided,
also, that in case the wages of any
child over fourteen years of age are
necessary to the support of the family
· .. the city superintendent of schools
· .. may . . . issue a certificate permitting the employment of such child
· .. provided, however, that nothing
in this act shall be construed to interfere with the employment of a child
during the time school is not actually
in session." (Emphasis mine.)
The statute seems to be confusing
in the use of the words "term" and
"session." It prohibits the employment

