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ried on the records of the census of the 
school district where they last resided, 
before attending such state institution, 
and where their parents reside. The 
state's apportionment of moneys to the 
various counties for the use of the public 
schools is made on the basis of "class­
room units and pupil attendance" and 
the counties apportion their public 
school money to the various school dis­
tricts on the basis of the school census 
which includes children in state insti­
tutions who are residents of the dis­
tricts. 

Sincerely yours, 
R. V. BOTTOMLY 
Attorney General 

Opinion No. 171. 

Registrar of Motor Vehicles-Used Car 
Dealers-Licenses. 

Held: That a dealer who sells only 
reconditioned automobile motors 
is not a dealer in used motor 
vehicles, but is a dealer in auto­
mobile accessories. 

January 28, 1944. 

Mr. John E. Henry 
Registrar of Motor Vehicles 
Deer Lodge, Montana 

Dear Mr. Henry: 

You have requested my opinion con­
cerning the following: 

Replacement motors for automo­
biles are sold by companies which 
do not sell complete automobiles. 
You ask whether such companies are 
required to register under the Mon­
tana law as dealers in used motor 
vehicles. 

In answering your question, it is 
necessary to examine the definitions set 
out in Section 1763, Revised Codes of 
Montana, 1935. as amended by Chapter 
88, Laws of 1943, which provides in 
part: 

"The words 'motor vehicles' shall 
include all vehicles which are self­
propelled, except road rollers, trac­
tion engines and railroad cars, farm 
tractors, and motor cars run upon 
stationary rails or tracks ... 

"The term 'used motor vehicle' 
shall include any motor vehicle which 
has been sold, bargained, exchanged, 

given away or title transferred from 
the person who first took title to it 
from the manufacturer or importer, 
dealer or agent of the manufacturer 
or importer, and so used as to have 
become what is commonly known as 
'second-hand' within the ordinary 
meaning thereof." 

It is apparent from the above quoted 
definitions that a "motor vehicle" and 
a "used motor vehicle" must be self­
propelled or capable of travelling on 
wheels on its own power. An automo­
bile motor without the other necessary 
parts of an automobile is not, under the 
definitions, a motor vehicle. 

Section 1763.6, Revised Codes of 
Montana, 1935, provides in part: 

"That after the first day of January, 
nineteen hundred twenty-six, it shall 
be unlawful for any person to carry 
on or conduct in this state the busi­
ness of buying, selling or dealing in 
used vehicles or parts thereof, unless 
and until he shall have received a 
license from the registrar of motor 
vehicles authorizing the carrying on 
or conducting of such business." 

The addition of the phrase "or parts 
thereof" in Section 1763.6 broadens the 
meaning of 1"used vehicles" if by the 
use of the phrase it includes all dealers 
who deal in parts of used cars. To so 
interpret would mean that every dealer 
in used tires would be a dealer in used 
vehicles and would be required to secure 
license. Such an interpretation would, 
in my opinion, be contrary to the intent 
of the legislature. 

The title of Chapter 113, Laws of 
1925, stated in part: 

"An act to Protect the Title of 
1iotor Vehicles Within This State; 
. .. to Provide for the Regulation 
and Licensing of Certain Dealers in 
Used and Second Hand Vehicles as 
Herein Defined ... " 

The reference in the title to the 
definition of used and second hand 
vehicles as contained in the act indicates 
the scope of the regulation of dealers 
in used vehicles. In other words, if the 
dealer buys or sells anything less than 
a used vehicle capable of self-prop ell­
sion, he is not a dealer in used motor 
vehicles. 

I t is common practice for dealers to 
purchase used cars, dismantle the same 
and sell the parts thereof. Such a dealer 
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would be a second hand dealer as he 
bought complete motor vehicles. Sec­
tion 1763.6 applies to dealers who buy 
complete second hand vehicles and sell 
them in parts. 

The objection that no record is made 
of the changed motors is answered by 
Section 1763.7, Revised Codes of Mon­
tana, 1935, which provides a penalty 
for the sale of vehicles which have 
altered or changed motor numbers, and 
under the terms of this section, the 
registrar must be notified of a changed 
or altered engine number and as a re­
sult a record is made of the change in 
motors. 

We must take the law as we find it; 
the legislature is the only department 
of our government that may correct or 
change the law if they so determine. 

It is therefore my opinion that a 
dealer who sells only reconditioned 
automobile motors is not a dealer in 
used motor vehicles, but is a dealer 
in automobile accessories. 

Sincerely yours, 
R. V. BOTTOMLY 
Attorney General 

Opinion No. 172. 

Clerk of Court-Fees-Appeal From 
Police Court. 

Held: A clerk of court is without 
authority to charge a fee for 
filing a transcript on appeal from 
a police court in a criminal case. 

Mr. Frank J. Roe 
County Attorney 
Silver Bow County 
Butte, Montana 

Dear M r. Roe: 

January 29, 1944. 

You have requested my opinion con­
cerning the following question: 

"In an appeal from a fine imposed 
in the police court for the violation 
of a city ordinance pertaining to 
license fees should the clerk of the 
district court charge a filing fee of 
five dollars'" 

In the case of State ex rei }'farquettc 
v. Police Court, 86 Mont. 297, 283 Pac. 
430, the court considered a case involv­
ing a fine for the violation of a city 
ordinance which required a practicing 
physician to procure a license. The 

court held the action to be criminal in 
nature. 

Section 4918. Revised Codes of Mon­
tana. 1935, provides in part: 

"At the commencement of each ac­
tion or proceeding the clerk must 
collect from the plaintiff the sum of 
five dollars, and for filing a complaint 
in intervention the clerk must collect 
from the intervenor the sum of five 
dollars ... 

"And the defendant, on his appear­
ance, must pay the sum of two dol­
lars fifty cents (which includes' all 
the fees to be paid up to the en try 
of judgment) .... 

"For filing the papers and transcript 
on appeal from a justice or other in­
ferior court or other tribunal, the 
party appealing must pay the sum 
of five dollars (which includes all 
costs up to the entry of jUdgment)." 

It is to be noted that the parties 
required to pay fees are designated 
"plaintiff" and "defendant". In a crimi­
nal action "the state, or any county, or 
any subdivision thereof" cannot be 
charged any fees under the provisions 
of Section 4893, Revised Codes of Mon­
tana, 1935. Also the state cannot ordi­
narily appeal in a criminal action and 
it must be assumed that th p ahove 
quoted portions of Section 4918 have 
reference to civil cases only. 

Our Supreme Court in State ex rei 
Baker v. Second Judicial Court, 24 
Mont. 425, 62 Pac. 688, in considering 
fees to be charged by a clerk of court, 
said: 

"Under the familiar rule that no 
officer may demand a fee for any 
official service unless clearly author­
ized to do so, the clerk of the District 
Court could not lawfully collect the 
fee charged in the bill." 

There is no specific provision requir­
ing a defendant. in a criminal case, who 
appeals tei the district court to pay a 
filing fee and also the policy of the 
law is to give a defendant in a criminal 
proceeding the unrestrained right to 
have his case reviewed by a higher 
court and the charging of a filing fee 
would be a hinderance to the exercise 
of this constitutional right. 

See Opinion 202, Volume 17, Report 
and Official Opinions of Attorney Gen­
eral. 

Tt is therefore my opinion that a 
clerk of court is without authority to 
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