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Opinion No. 165. 

State Board of Health-Rules and 
Regulations-Locker Plants. 

Held: The State Board of Health has 
no jurisdiction to make and en­
force the rules and regulations 
as to the operation of locker 
plants. unless certain standards 
of operation in such plants are 
necessary to prevent disease. 

January 17. 1944. 
Dr. "V. F. Cogswell 
Executive Officer 
State Board of Health 
Helena, Montana 

Dear Dr. Cogswell: 

You have requested an opinion of this 
office asking whether it is within the 
jurisdiction of the State Board of Health 
to pass regulations controlling locker 
plants, and if so, whether the State 
Board of Helath may enforce such regu­
lations for the benefit of the general 
public. 

Section 2448, Revised Codes of Mon­
tana, 1935, relating the powers and 
duties of the State Board of Health, 
provides in part as follows: 

"The state board of health shall 
have general supervision of the in­
terests and health and life of the 
citizens of the state . . . (states 
certain investiga'tion duties); they 
shall have general oversight and di­
rection of the enforcement of the 
statutes respecting the preservation 
of the health and the prevention of 
the spread of communicable diseases; 
they shall have general supervision 
of the work of local and county boards 
of health, hereinafter defined. and 
they shall, at each session of the 
legislature, submit through the gov­
ernor a full report of their investiga­
tions, and such suggestions and 
recommendations as they may deem 
proper." 

Section 2450, Revised Codes of Mon­
tana. 1935, pertaining to the power of 
the board to make and enforce rules 
and regulations provides in part as fol­
lows: 

"The state board of health shall 
have power to promulgate and en­
force such rules and regulations for 
the better preservation of the. public 

health in contagious and epidemic 
diseases as it shall deem necessary, 
and also regarding the causes and 
prevention of diseases, and their de­
velopment and spread ... " 

The business referred to in your in­
quiry is not involved in selling any 
product, but only in providing a place 
where products may be kept, and there 
is no direct statutory law giving the 
board authority to regulate such in­
dustries. Any authority that the board 
might have over such a business would 
have to come from its implied powers 
to make rules and regulations. There­
fore, l believe that it would have to be 
found that the manQer of conducting 
such a business was the direct cause 
of contagious and epidemic diseases or 
diseases generally. See in this respect. 
Section 2450, Revised Codes of Mon­
tana, 1935, and 29 Corpus Juris at page 
248. The latter citation states: 

"Boards of health or other sanitary 
authorities have no inherent legisla­
tive power. They have only such 
powers as are conferred on them, 
either expressly or by necessary im­
plication. While they are frequently 
given authority over things which 
are not injurious to the public health, 
but merely offensive to the senses, or 
injurious to property, yet in the ab­
sense of such statutory extension of 
their powers they cannot take cog­
nizance of matters not affecting the 
public health." 

The business proprietor in this in­
stance does not sell the products in 
his place of business. but the products 
are owned by individuals renting the 
lockers and the products are used for 
such individuals' private use. Any 
damage to the products by virtue of 
negligence on the part of the proprietor 
would be an injury to property. If the 
products are damaged the owner could 
have his redress against the proprietor, 
either for the loss or damage to the 
product or for damages due to ill effects 
caused by eating the damaged products. 
Damage to such products would not 
become a matter within the jurisdiction 
of the State Board of Health unless 
such damage to the products caused, or 
should have caused, a disease. 

The only instance where the statutes 
of this state seem to control the use 
of food by the individual is when the 
food does or might cause the spread 
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of contagious diseases. See in this re­
spect Section 11540, Revised Codes of 
Montana, 1935, which provides in part 
as follows: 

"Every person who owns or has 
the custody of any cattle . . . in­
fected with a contagious disease ... 
or sells, gives away or uses the meat 
or milk . . . or any part of such 
animal, is punishable by a fine ... " 

This interpretation is fortified and is 
worthy of note in answering your ques­
tion, that the matter of the State Board 
of Health regulating locker plants was 
before the last legislative assembly of 
this state, and that body did not see fit 
to enact legislati6n on the matter. 

It is my opinion that the State Board 
of Health has no jurisdiction to pass 
regulations controlling locker plants 
and therefore could not enforce any 
regulations regarding the same, unless, 
however, it should be determined such 
business had to be operated in accord­
ance with certain standards; otherwise 
the operation would contribute to or 
cause disease. In the latter event regu­
lations necessary to prevent· disease 
might be made and rules relating there­
to might be enforced under the general 
authority given the board under Section 
2450, Revised Codes of Montana, 1935. 

Sincerely yours, 
R. V. BOTTOML Y 
Attorney General 

Opinion No. 166. 

Taxation-Recovery of Taxes Unlaw­
fully Levied. 

Held: Recovery of taxes paid on an 
unlawful levy can be recovered 
under the provisions of Section 
2269, Revised Codes of Mon­
tana, 1935, which is an exclusive 
remedy. 

January 18, 1944. 

Mr. Wilbur P. Werner 
County Attorney 
Glacier County 
Cut Bank. Montana 

Dear Mr. Werner: 

You have requested my opinion con­
cerning the following facts: 

An Indian ward of the United 
States gO\'ernment r~ceived an allot-

ment of Indian lands by patent deed 
April 4, 1923. Taxes were levied 
against the land for the years 1922 
and 1923, by Glacier County and 
were paid December 29, 1939. A prop­
erly executed claim was filed for a 
refund of these taxes. 

Prior to the allotment of the land 
in question the title to the land was 
in the Untied States. In 27 Am. Jur. 
555, the text states: 

"It has been settled by repeated 
adjudications that the fee of the 
lands in this country in the original 
occupation of the Indian tribes has, 
from the time of the formation of 
this government, been vested in the 
United States." 

The Constitution of Montana, Sec­
tion 2, Article XII, provides that prop­
erty of the United States shall be 
exempt from taxation by the State of 
Montana. 

An Indian allottee would not receive 
title to the land until a patent was 
issued. The rule as set out in 27 Am. 
J ur. 559 is as follows: 

"Generally, when an allotment stat­
ute or treaty requires the issuance of 
a patent to the allottee, no legal title 
to the land vests in him until he re­
ceives patent nor does any title ordi­
narilv vest in an allottee until the 
allotment has been definitely selected, 
located, and set apart." 

. It is apparent from the foregoing 
that the taxes levied against the land 
for the years 1922 and 1923 were un­
authorized as they were levied prior 
to the issuance of patent. 

Section 2222, Revised Codes of Mon­
tana, 1935, as amended by Chapter 201, 
Laws of 1939, provides in part: 

"Any taxes, percentum and costs, 
heretofore or hereafter, paid more 
than once or erroneously or illegally 
collected, may, by order of the board 
of county commissioners, be refunded 
by the county treasurer." . 

In considering Section 2222, Revised 
Codes of Montana, 1935, before amend­
ment our Court in First National Bank 
v. Sanders County, 85 Mont. 450. 279 
Pac. 247. said: 

"It is unreasonable to believe that 
it was ever in the thought of the 
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