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OPI~IONS

OF THE ATTORNEY GENERAL

YISlOnS of Chapter 127. Laws of 1943,
are purely curative or whether corporations that had not prior to the passage
of the bill filed the certificate as therein
provided and secured a certificate of
extension of corporate existence. may
do so now.
The general tenor of this chapter
would lead one to believe that it is
purely curative in nature, and that the
purpose of the act was merely to cure
defects as to time of filing certificates
for extension of term of corporate existence. or corporations which at the
time of the passage of the bill had
filed such certificate. However. there
are various insertions and omissions,
which give force to the contention that
it might apply to any corporation where
the corporate existence has expired and
has not heretofore been extended by
the directors passing a resolution for
such extension and making a statement
that the corporation has at all times
since its expiration operated as a
corporation. These insertions and omissions are as follows:

1. I n the title to the act it is
stated in part as follows:
"Provided a Certificate or Other
Document Disclosing Such Stockholders' Action and Disclosing the
Intention of Stockholders to Continue or Consent to an Extended
Term of Corporate Existence Has
been or Is Filed as Required Hereby." (Emphasis mine.)
The use of the word "Ts" as above
underlined, seems to contemplate that
such filing may be made in the future,
particularly due to the fact that the
said word "Is" followed the words
"Has been."
2. Section I of said act provides
in part as follows:
"Whenever any private corporation formed under and by virtue
of a compliance with the laws of
the territory of Montana or the
State of Montana. has by and
through its proper officers, called,
noticed, and held a regular or
special meeting of the stockholders
.. " (Emphasis mine.)

It seems that if the framers of this
act had wished it to be construed as
strictly curative they should have in-

serted the word "heretofore" after the
word "has" above underlined.
3. Section 5 of the act provides as
follows:
"This act is not intended to repeal, amend or affect any existing
law, but shall be in addition to
any other method or methods of
renewing, or extending the term
of corporate existence."
The addition of this Section 5 can be
given no meaning at all, unless it is
construed to mean' that the manner
herein provided shall be open to use
in the future as well as to cure acts of
the past.
It is true that the general wording
of the statute, being generally in the
past tense; gives the impression it is
purely curative in nature, but upon
close scrutiny of the parts above pointed
out. one is constrained to hold that even
if it were not the intent of the framers
the act should be open to future compliance and that by inadvertence and
mistake in drawing the act it must be so
construed. It is the general rule of
law in construing a statute that every
word thereof must be given a meaning
if at all possible. To do so in this instance necessitates the holding that
this act is not merely curative. As our
Supreme Court has stated many times,
we 111ust take the law as we find it.
Therefore, it is 111y opinion that Chapter 127, Laws of 1943, created an additional method of reviving, renewing or
extending the term of corporate existence. and any corporation that has
actually continued in business since
the expiration of its corporate life, under
its articles of incorporation, may take
advantage of the act.
Sincerely yours,
R. V. BOTTOMLY
Attorney General

Opinion No. 162.
State Lands-Sales on ContractCancellation of Contract-Taxation.
Held: Taxes assessed and becoming
delinquent against state lands
sold on contract and the contract
having been cancelled the taxes
are cancelled also.
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January 13, 1944.
Mr. Sam D. Goza, Chairman
State Board of Equalization
State Capitol
Helena, Montana
Dear Mr. Goza:
You have submitted the following:
"Specifically: John Doe enters into a contract with the State Land
Department to purchase a tract of
land in January, 1926. The contract
runs for 33 years. He pays taxes on
his equity in the land for the years
1926 and 1927, but fails to pay any
subsequent taxes, and the contract
is cancelled by the Land Department
in January, 1934. At the time of cancellation all delinquent taxes were
stricken from the roll by order of
the State Land Department under
the provisions of Section 1805.94, Revised Codes of Montana, 1935. In
July, 1943, John Doe's contract was
reinstated under the provisions of
Chapter 28, Laws of 1943.
"Will you kindly give us your
opinion on the following:
"1. Should the taxes which had
been cancelled (taxes for the years
1928 to 1933, inclusive) be reinstated
on the roll and collection enforced
the same as other taxes?
"2. Should the assessor assess the
land for the years 1934 to 1942, inclusive, and collection of taxes be enforced the same as other taxes?"
Sections 1805.92 and 1805.93, Revised
Codes of Montana, 1935, provide that
the interest of the purchaser in state
lands (based on the ratio between the
full value of the land and the amount
of the purchaser's payments) is subject
to taxation to the full extent of such
interest and the land is subject to the
lien of such taxes. On cancellation
of a purchase contract (upon notice
of such cancellation) it becomes "null
and void" and the land, including buildings and improvements not removed
within ninety days, reverts to and
becomes the property of the state
(Section 1805.88, Revised Codes of
Montana, 1935, as amended by Section
4, Chapter 141, Laws of 1939).
Section 1805.94, Revised Codes of
Montana, 1935. provides that upon
the reversion of the land to the state,
the county assessor, on notice from the
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commissioner of state lands, shall
cancel any assessment of said land for
that year and the county treasurer shall
"cancel all taxes remaining unpaid
against the land for that and all previous years."
Thus, we find the land cleared of all
tax assessments and cleared of all tax
liens.
Chapter 28, Laws of 1943, does not
make any mention of taxes. Section
I thereof is as follows:
"From and after the passage and
approval of this act, any holder of a
certificate of .purchase of state lands
under which any installments are
delinquent shall be permitted to pay
such delinquent installment or installments without the payment of
any penalty interest thereon. Such
payment must be made on or before
the thirty-first day of December, 1944,
and if not made on or before said
date, then payment thereof can be
made only by payment of such installment or installments with accrued
penalty interest as now provided by
law."
Section 20f the act merely states as
follows: .
"The provisions of Section 1 hereof shall apply to payments of delinquent installments by persons applying under the provisions of Section
1805.89, Revised Codes of Montana,
1935, for reinstatement of a canceled
certificate of purchase, and application for such reinstatement of any
canceled certificate may be made
within twelve (12) years of such
cancellation, if made during the period
of operation of this act as set forth
in Section I hereof." (Emphasis
mine.)
The taxes for the years 1928 to'1933
having been canceled, they cannot be
reinstated so as to be a lien on the
premises, but would have to be reassessed.
The matter of re-assessing taxes was
not mentioned in said Chapter 28.
Therefore, the right now to go .back
and assesS taxes that were in accordance
with Section 1805.94, supra, cancelled,
will have to be predicated on some authority existing prior to the passage
of said chapter.
There are no provisions in the laws
of the State of Montana directly au-
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thorizing the levying of taxes for past
years. The generally accepted law in
this respect is set forth in 61 Corpus
J uris a t page 565 as follows:
" . . . in the absence of a constitutional or statutory provision otherwise. the power to levy a tax in any
one year is restricted to a levy for
that year, or for the ensuing year, and
a tax cannot be levied in such year
for a past year . . . "
Our Supreme Court in Ford Motor
Co. v. Linnane, 102 Mont. 325, 57 Pac.
(2nd) 803, stated that all taxes are
levied upon the persons and not upon
property, and our Supreme Court in
Christofferson v. Chouteau County, 105
Mont. 577, 74 Pac. (2nd) 427, held in
accordance with the Ford Motor company case and said that in accordance
with that opinion the cancellation of
taxes on state land is provided in
Section 1805.93, Revised Codes of Montana, 1935. may be very properly
construed to mean nothing more than
the cancellation of the lien against the
land and that the tax would still remain
a liability against the individual.
The reasoning of the Court in the
Christofferson case may be correct, but
even so, the state has no right to hold
the land as security for the taxes after
the lien is lost. The lien cann'ot be
revived so as to be effective against
the land, and as the laws of this state
have made provisions for the collection
of real estate taxes, such statutory
methods are exclusive; such taxes may
not be collected in any other manner.
(Calkins v. Smith, 106 Mont. 453, 78
Pac. (2nd) 74, and State v. Nicholson,
74 Mont. 346, 240 Pac. 837.)
The applicant for reinstatement of
the certificate of purchase may be
personally liable for the taxes formerly
assessed and canceled, but there is
no way of collecting the tax. Most
certainly nothing can be read into
Chapter 28, Laws of 1943, which gives
the state this power.
The legislature having granted a right
to the applicant to reinstate his certificate of purchase, defined with exaction the requirements thereof all of
which are plain and easily und~rstood
and need no interpretation therefor. '
I t is my 'Opinion the taxes for the
years. 1928 to 1933, inclusive, may not
be re1l1stated as there is no statute authorizing or requiring the same.
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As to the second question pertaining
to the assessment of taxes for the years
1934 to 1942, inclusive, I am unable to
perceive any sound theory of law under
which the purchaser on the reinstatement of his contract, may be required
to pay taxes which might be "imposed"
or "reassessed" upon the lands in question while they were wholly or entirely
the property of the state after the cancellation of the purchase contract.
The interest of the state in this land
cannot be constitutionally taxed (Constitution of Montana, Article XII Section 2). Therefore, during the 'years
1934 to 1942, following the cancellation
and previous to the reinstatement of the
contract, no tax lien could possibly.
accrue against the land and no obligation to pay any tax during that period
was imposed on the delinquent purchaser since his contract had become
"null and void" and his interest in the
land had already reverted to the state.
It is therefore my opinion that the
second question must be answered also
in the negative.
Sincerely yours,
R. V. BOTTOMLY
Attorney General
Opinion No. 163.
County Attorneys-Duties-Grazing
Districts-Trespassing.
Held: County attorney shall prosecute
crime of trespass as set forth
in paragraph 1 of Section 26,
Chapter 208, Laws of 1939, but
shall not act under paragraph
2 of said Section 26 of said act.
January 14. 1944.
Mr. Melvin N. Hoiness
County Attorney
Yellowstone County
Billings, Montana
Dear Mr. Hoiness:
You have requested an op1l11On of
this office asking if the county attorney,
by virtue of his office, is the attorney
for state grazing districts organized under Chapter 208,. Laws of 1939.
Your question on this matter seems
to be prompted by the language found
in paragraphs I and 2 of Section 26
of said act.

