192

OPINIONS OF THE ATTORNEY GENERAL

members of the old volunteer relief
association lost all rights to benefits
in the funds. After quoting certain
provisions of the statutes relating to
fire department relief associations, the
Court said:
"From this language it is clear that
to participate in the affairs and enjoy
the benefits of the relief association,
a person would have to be a confirmed member of an organized fire
department, or at least a member
of a volunteer department recognized
by the city or town council. It follows
from this that a member of a department abolished by the city government could no longer qualify as an
eligible member of the relief association."

~

In conformity with the decision of
our Supreme Court, it is therefore my
opinion that a member of a volunteer
fire department which was abolished by
the city government. has no right to
benefits in the relief association funds.
Sincerely yours,
R. V. BOTTOMLY
Attorney General
Opinion No. 153.
Licenses-Itinerant Vendors, license of
-Taxes.
Held: A license tax cannot be imposed on an itinerant vendor
who takes orders for out of
state concerns who ship directly to the purchaser and
tha t Section 2429.19, Revised
Codes of Montana, 1935, does
not apply to such a vendor.
December 4, 1943.
Mr. \Villiam F. Shallenberger
County Attorney
Sanders County
Thompson Falls, Montana
Dear Mr. Shallenberger:
You have requested my opinion regarding the application of Section 2429.19, Revised Codes of Montana, 1935,
to an itinerant vendor who takes orders
for future delivery after receiving a
cash deposit, for out of state concerns
who ship directly to the customer.

Section 2429.19 provides 111 part:
"Every application (for a license)
made by an itinerant vendor taking
orders for future delivery and collecting advance payments . . . shall
be accompanied by a bond in the
penal sum of $250.00."
In determining the application of
Section 2429.19, it is important to note
the provisions of Section 2429.23, Revised Codes of Montana, 1935:
"Nothing in this Act contained, is
intended to operate so as to interfere
with the power of the United States
to regulate commerce between the
states as such power is defined by
the supreme court of the United
States."
In 40 American Jurisprudence 929, the
text sta tes :
"It is well settled that statutes or
ordinances which go beyond the regulation of actual peddling and provide
that there may be no soliciting for
orders or sales by samples, unless the
solicitor has secured a license, are
inapplicable to the soliciting for
orders for goods which are to be
shipped from one state into another,
since such transactions ar.e directly
connected with interstate commerce.
. . . A state statute which requires
persons going from place to place
soliciting orders for goods for future
delivery, and receiving payment or
any deposit of money in advance, to
secure a license and give bond conditioned for final delivery of goods
ordered, violates the commerce clause
of the Federal Constitution insofar
as it is made to apply to agents soliciting orders in a state, to be forwarded
to a manufacturer in another state, to
be filled by C. O. D. shipments, and
it is immaterial that the solicitors
traveled at their own expense, and
received their compensation through
retention of advance partial payments
. on goods ordered."
In 12 Corpus Juris at page 106, the
principle is stated thus:
"Statutes and ordinances are unconstitutional or at least inoperative,
when they attempt to impose a tax
on canvassers, solicitors, traveling
salesmen, or other agents soliciting
orders for nonresident principals, the
goods being without the state at

OPIKIONS OF THE ATTORNEY GEKER:\L
the time of sale and the contract of
sale being accepted or approved 111
the state of the principal."
The Supreme Court of the United
States upheld this principle in the case
of Crenshaw v. Arkansas, 227 U. S. 389.
It is apparent that an itinerant vendor
selling goods under the facts you submitted does not come within the provisions of Section 2429.19. This office
so held previously in Volume 10. Report and Official Opin:ions of the Attorney General, page 203.
I t is therefore my opinion that a
license tax cannot be imposed on an
itinerant vendor who takes orders for
out of state concerns who ship directly
to the purchaser and that Section
2429.19. Revised Codes of Montana,
1935, does not apply to such a person.
Sincerely yours,
R. V. BOTTOML Y
Attorney General
Opinion No. 154.
Soldiers' Burial Expense-Burial Benefits-Counties.
Held: A county which has paid the
burial expense of an honorably
discharged veteran as provided
in Chapter 52, Laws of 1939, is
entitled to be reimbursed by
the county of which the deceased
veteran was a bona-fide resident
at the time of his death. A
county is not liable for the
burial expense under the provisions of Chapter 52, Laws of
1939, of an honorably discharged
veteran who dies within the
county but was not a bona-fide
resident of the county or of the
state of Montana.
December 7, 1943.
Mr. K. W. MacPherson
County Attorney
Powell Countv
Deer Lodge, 'Montana
Dear Mr. Mac Pherson:
You have requested my op1l110n concerning the following questions:
I. An honorably discharged veteran died and was buried in Powell
County, and at the time of his death
was a resident of Hill County. Powell
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County paid the burial expense in
the amount of $150.00 and thereupon
presented a claim to Hill County. Is
Powell County entitled to reimbursement from Hill County?
2. An honorably discharged veteran was buried in Powell County
and at the time of his death he was
not a bona fide resident of Powell
County or of the State of Montana
although his father and brother were
residents of Powell County. Should
Powell County pay the claim for
burial expenses?
In answering your first question. it
is necessary to consider the provisions
of Chapter 52, Laws of 1939. which provides that "the expense of burial shall
be the sum of one hundred fifty dollars
($150.90).. to be paid by the county
commIssIoners of the county in which
the deceased was actual bona fide resident at the time of death . . . ." It is
apparent from this that Hill Countv
is the county that should be chargeel
with the burial expense under the facts
presented. However, Powell County is
the county that paid the claim and
must look to Hill County for reimbursement. It would constitute unjust
enrichment if Powell County were
precluded from recovering from Hill
County. This principle has been recognized in great weight of authority and
where a statutory duty has been discharged and m'oney paid out by another.
recovery has been allowed on the theor\'
of a contract implied in law. (Davis ,;.
Seymour, 59 Conn. 531. 21 A. 1004. 13
L. R. A. 210; :'1aryland Casualty Co. v.
H. A. Moss & Son, 276 Mich. 219, 267
N. W. 819.)
It would have been better practice
for the claim to have been presenterl
rlirectly to Hill Countv as the deceased
was a resident ·of Hill County, but
Powell County having- discharg-ed the
statutory duty should be entitled to
reimbursemen t.
It is to be noted the second paragraph
of Section 1. Chapter 52, Laws of
1939. provides for a situation where
the veteran is absent from the county
of his residel1('e at the time of death,
stating that the act applies, and in
effect stating in such situation the veterans' burial supervisor of the countv
of death may take charge of the burial
ill the same manner as he would bad
such deceased person died within the
county of his residence (which I under-

