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the counties for inmates of the Mon
tana State Industrial School. You have 
also submitted for my opinion a ques
tion concerning the eligibility for pa
role of boys in the school. 

On October 11, 1943, this office 
rendered its official Opinion No. 144, 
Volume 20, Report and Official Opin
ions of the Attorney General, which is 
hereby withdrawn and this opinion is 
substituted therefor. 

Section 12504, Revised Codes of 
Montana, 1935, as amended by Chap
ter 156, Laws of 1943, is pertinent in 
regard to expenses. This section pro
vides in part: 

"The county from whic'h any boy 
committed to such school shall be 
sent shall be liable for the expense 
attending the care, education, train
ing and safekeeping of such boy un
til he shall have been finally dis
charged by the executive board of 
said school, and shall pay for the 
same thirty-five cents (35c) per day 
until his final discharge. 

"That the provisions of this Sec
tion requiring payment to be made 
by counties for care, education, 
training and safekeeping shall apply 
to all boys committed to and in, 
such school on the date this act takes 
effect." 

T t is noted from the foregoing quo
tation that it is the final discharge of 
the boy that relieves the county from 
the expense of thirty-five cents a day 
for each boy "committed to and in 
such school." The fact that a boy is 
paroled does not mean that he is fi
nally discharged from the school. This 
is recognized in Section 12508. Re
vised Codes of Montana, 1935. as 
amended by Chapter 156, Laws of 
1943. which provides in part: 

"It shall be the duty of the presi
dent to recall and return to the 
school any boy who may not be 
conducting himself properly, or who 
may not have a suitable home, and 
for such purpose such industrial 
school shall have sole custody and 
control over any boy so paroled 
until he shall have reached the age 
of twenty-one (21) years. or until 
he shall be finally discharged." 

Tt is therefore my opinion that a 
county is liable for the expense of each 
boy committed to the Montana State 

T ndustrial School at the rate of thirty
five cents a day and the fact that the 
boy is on parole does not relieve the 
county from such liability and this lia
bility applies to boys committed to 
and in such school on July 1, 19413;, 
the effective date of Chapter 156, Laws 
of 1943, and boys that are thereafter 
paroled. 

In answering your second question, 
it is necessary to consider the provi
sions of Section 12508, Revised Codes 
of Montana. 1935, as amended by 
Chapter 156, Laws of 1943, which pro
vides in part: 

"The Executive Board, on recom
mendation of the president of the 
school may, at any time after a boy 
has been in the industrial school for 
a period of three (3) months re
lease such boy on trial or parole." 

The power to grant a parole ,and 
statutes providing for a parole will be 
construed most beneficially: to the per
son seeking the parole. t39 Am. Jur-
567.) 

The application of this rule to Sec
tion 12508. Revised Codes of Montana, 
1935, as amended by Chapter 156, 
Laws of 1943, would permit the exec
utive board on recommendation of the 
president of the school to parole a 
boy who was committed on April 1st, 
1943, or any prior date, as the effective 
date of Chapter 156, Laws of 1943', 
was July 1, 1943. 

Tt is therefore my opinion that Sec
tion 12508, Revised Codes of Mon
tana, 1935, as amended by Chapter 
156. Laws of 1943, has a retroactive 
efiect and any boy committed on April 
1 st, 1943. or any prior date. is eligible 
for parole. 

Sincerely yours, 
R. V. BOTTOML Y 
A ttorney General 

Opinion No. 145. 

Schools and School Districts-Trans
portation - Indian Children - Federal 
Obligation-Alteration of Transporta-

tion Schedule. 

Held: No discrimination shall be made 
in payment of the state school 
transportation funds for Indian 
children: 

The state should seek federal 
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reimbursement for expenditures 
of transportation funds for In
dian children;' 

Where a school is maintained 
in a district but one or more 
pupils reside at such a distance 
from the school that it would 
be more economical and de
sirable. instead of furnishing 
transportation or board for at
tendance at the school in such 
district. to furnish transporta
tion or board in a p'rivate home 
or dormitory while attending 
school in another district, the 
schedule provided for in Sec
tion 7 of Chapter 152, Laws of 
1941, may be altered by the 
c 0 u n t y superintendent of 
schools, with the consent and 
approval of the State Superin
tendent of Public Instruction; 
provided that in no case shall 
the altered schedule allow more 
than twenty dollars ($20.00) 
per month for one child and 
five dollars ($5.00) per month 
for each additional child from 
the same family. 

Mr. Bert Kronmiller 
County Attorney 
Big Horn County 
Hardin. ?I'lontana 

October 14, 1943. 

Dear Nfr. Kronmiller: 

You have submitted the following: 

"A parent of a Crow Indian child, 
both the parent and the child being 
enrolled members of the Crow In
dian Tribe. resides on their Indian 
allotment upon the Crow Indian 
Reservation in an isolated area. Un
til the beginning of the school year 
of 1943-1944. a school district of the 
county maintained a school where 

. five or six children. including this 
r ndian child. attend the school. The 
school district closed this school and, 
of course. there are no facilities at 
present for this Indian child and he 
is compelled to travel a distance of 
approximately 25 miles to another 
elementary school in the same dis
trict. The parent of the Indian child 
has applied to the school board of 
the school district for transportation 
for this child. Can the school board 
be required to pay transportation to 
this Indian child?" 

"A parent resides with his child 
within the boundaries of a school 
district in Big Horn County. The 
child is of high school age. and ap
propriate measures have been made 
for the purpose of sending this child 
to high school in another county by 
the transferring of funds which have 
been approved by the county super
intendent of our county. There has 
never been any high school main
tained in this school district and the 
nearest high schqol in Big Horn 
County to the place of residence of 
this high school student is maintained 
by another district and located ap
proximately 65 miles from the child's 
residence. The parent has demanded 
the sum of $20.00 per month for 
transportation. maintaining he is en
titled to that amount if the county 
superintendent will alter the sched
ule and have it approved by the state 
superintendent as provided by Sub
section 8, of Section 7 of Chapter 
152, Laws of 1941, as amended by 
Chapter 189, Laws of 1943. Can the 
county superintendent of schools alter 
the transportation schedule in such 
case and pay this child the maximum 
of $20.00 per month?" 

In answer to your first question re
garding the furnishing of transporta
tion to the Indian child. this subject 
has been thoroughly covered in Report 
and Official Opinions of Attorney Gen
eral. Volume 17. page 262, wherein it 
was held: 

"N 0 discrimination shall be made 
in payment of the state ·school trans
portation funds for Indian children; 

"The State should seek federal re
imbursement for expenditures of 
transportation funds for Indian 
children." 

VI' e concur in this opinion . 

. I n answer to y.our second question 
as to the furnishing of transportation 
for children in isolated districts so that 
they may attend schools in another 
county, we submit the following: 

Subsection 8 of Section 7 of Chapter 
152, Laws of 1941, as amended by 
Chapter 189. Laws of 1943, provides: 

"In isolated cases where it will be 
more economical and desirahle to 
close a school ami to provide trans
portation. or hoard in a private home 
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or dormitory for one or more pupils" 
in order that they may attend an"
other school in the same district, or 
in order that they may attend a 
school in another district, or where 
a school is maintained in a district 
but one or more pupils reside at such 
a distance from the school that it 
would be more economical and de
sirable. instead of furnishin\'!: trans
portation or board for attendance at 
the school in such district, to furnish 
transportation or board in a private 
home or dormitory while attending 
school in another district, this sched
ule may be altered by the county 
superintendent of schools. with the 
consent and approval of the state 
superintendent of public instruction; 
provided that in no case shall the 
altered schedule allow more than 
twenty dollars ($20.00) per month 
for one child and five dollars ($5.00) 
per month for each additional child 
from the same family." (Emphasis 
mine.) 

As you suggested in your opinion 
rendered upon this subject that under 
the old law (Subsection 8, Section 7, 
Laws of 1941) it provided that in iso
lated cases where it will be more eco
nomical and desirable to close a school 
and board a pupil or pupils in a orivate 
home or in a dormitory, the schedule 
may be altered by the county superin
tendent of schools with the consent of 
the State Superinendent of Public In
struction. Consequently under the old 
law it was necessary to close a school 
before the schedule providerl in Sec
tion 7 could be changed. Under the 
new law, which is the amendment of 
Subsection 8 of Section 7. the sched
ule provided for in Section 7 may be 
altered by the county superintendent 
of schools, with the con<ent and ap
proval of the state superintendent of 
puhlic instruction if: 

(a) In isolated cases it will be 
more economical and desirable to 
close a school and to provide trans
portation. or board in a private home 
or dormitorv for one or more pupils 
in order that they may attend an
other school in the same district, or 
in order that thev may attend a 
school in another district. or 

(b) Where a school is maintained 
in a district but one or more pupils 
reside at such a rlistance from the 

school that it would be more eco
nomical and desirable, instead of 
furnishing transportation or board 
for attendance at the school in such 
district. to furnish transportation or 
board in a private home or dormi
tory while attending school in an
other district. 

In any such cases the county super
intendent of schools. with the consent 
and approval of the State Superin
tendent of Public Instruction, may 
alter the schedule set out in Section 7, 
but in no case to allow more than $20.00 
per month for one child and $5.00 per 
month for each additional child for 
the same family. 

You will note that prior to the 
amendment of said Subsection 8, afore
said, this office rendered an opinion 
numbered 507, recorded in Volume 
19, Report and Official Opinions of 
the Attorney General, which dealt with 
a question similar to that which is now 
before us, wherein it was held that 
said Subsection 8 pertained to the al
teration of schedules only when it was 
economical and desirable to close a 
school. If there were no closing of a 
school the provisions of said subsec
tion would not be applicable. 

Subsequently said Subsection 8 was 
amended in order to meet other condi
tions-such as referred to in (b) 
hereof. 

Attention should also be called to 
Section 9 of Chapter 152, Laws of 
1941, which defines the eligibility of 
school children for transportation and 
disregards district and county boun
dary lines. 

Therefore it is my opinion that the 
county superintendent of schools with 
the consent and approval of the State 
Superintendent of Public Instruction, 
under the facts stated, may alter the 
schedule as provided in Subsection 8 of 
Section 7 of Chapter 152. Jaws of 
1941. as amended by Chapter 189, Laws 
of 1943. 

However, inasmuch as the Question 
presented here involves the sending of 
the pupil to a school outside of the 
county, the provisions of Chapter 219, 
Laws of 1943, should be taken into con
sideration and I am taking it for granted 
that the school officers have, or will, 
comply with the provisions thereof. 

Sincerely yours, 
R. V. BOTTOML Y 
Attorney General 




