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Opinion No. 143. 

Highway Patrol Fines-Fees of the 
Justice of the Peace-Justice of the 

Peace on Regular Salary. 

Held: No justice of peace fees should 
be withheld from fine imposed 
for violation of Highway Patrol 
Act (Chapter 199. Laws of 
1943), where fine is imposed 
by justice of peace receiving 
regular salary. 

October 9. 1943. 

1[ r. Charles L. Sheridan 
Supervisor 
:'I[ontana Highway Patrol 
Helena, Montana 

Dear Mr. Sheridan: 

You have requested my opinion as 
to the propriety of a justice of the 
peace deducting fees, ranging in 
amount from $1.00 to $2.50, from fines 
imposed under the provisions of Chap
ter 199, Laws of 1943, in those cases 
where the justice of the peace impos
ing the fine is paid a regular salary 
and is not dependent for compensa
tion on fees. 

Section IS, Chapter 199, Laws of 
1943, provides that the court. after 
deducting all costs and fees, shall im
mediately transmit the balance of the 
fine to the State Treasurer. and Sec
tion 1J of the chapter requires the 
State Treasurer to deposit the fine to 
the credit of the state general fund. 

Section 12 of the chapter provides 
the fees of the justice of the peace im
posing the fine, and contains the ex
ception "provided, no additional fees 
shall be paid justices of the peace 
where salaries are fixed by law." Tn 
'order to determine the proper fee to 
be paid. the section must be read in 
connection with Section 4926. Revised 
Codes of lvT ontana. 1935, providing 
generally the fees of a justice of the 
peace in criminal actions. 

Section 4929, Revised Codes of Mon
tana. 1935. provides a specified salary 
for justices of the peace in certain 
townships, the amount thereof being 
based on population, and Section 4930, 
Revised Codes of Montana. 1935, re
quires the justice of the peace receiv
ing a salary to collect the fees pre
scribed by law for justices of the peace, 
except the fees in criminal actions 
other than for the issuance of search 

warrants, and pay them into the county 
treasury. 

In the early history of the state, a 
justice of the peace was entirely de
pendent upon fees for compensation, 
these fees to be paid by the parties 
litigant in civil matters, and by the 
county in criminal matters, and this 
practice continued until the enactment 
of Chapter 84, Laws of 1917, now ap
pearing as Sections 4929 and 4930, Re
vised Codes of Montana, 1935, which, 
as above set forth, permits payment 
of salary in certain townships. 

The apparent intent of the legisla
ture was that the county was to be 
reimbursed from the fine such amount 
for costs and fees as it in turn was 
compelled to expend. but that in the 
case of a fine being imposed by a jus
tice of the peace receiving a salary, no 
fee should be paid by reason of his 
services in the case. \Ve must take the 
law as enacted by the legislature. 

It is therefore my opinion no justice 
of the peace fees should be withheld 
from fines imposed under Chapter 199, 
Laws of 1943, by a justice of the peace 
receiving a salary. 

Sincerely yours. 
R. V. BOTTOML Y 
Attorney General 

Opinion No. 144 

Montana State Industrial School, ex
pense of inmates-Parole, from Mon

tana State Industrial School. 

Held: A county is liable for the ex
pense of each boy committed to 
the Montana State Industrial 
School at the rate of thirty
five cents a day and the fact 
that the boy is on parole does 
not relieve the county from 
such liability and this liability 
applies to boys committed to 
and in such school on July 1. 
1943. the effective date of 
Chapter 156, Laws of 1943, and 
boys that are' hereafter paroled. 

December 21, 1943. 
:'If r. C. yL Horn. President 
:'I[ontana State Industrial School 
~Iiles City, Montana 

Dear :'Ifr. Horn: 

You have requested my opinion oon
cerning the expenses to be charged to 
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the counties for inmates of the Mon
tana State Industrial School. You have 
also submitted for my opinion a ques
tion concerning the eligibility for pa
role of boys in the school. 

On October 11, 1943, this office 
rendered its official Opinion No. 144, 
Volume 20, Report and Official Opin
ions of the Attorney General, which is 
hereby withdrawn and this opinion is 
substituted therefor. 

Section 12504, Revised Codes of 
Montana, 1935, as amended by Chap
ter 156, Laws of 1943, is pertinent in 
regard to expenses. This section pro
vides in part: 

"The county from whic'h any boy 
committed to such school shall be 
sent shall be liable for the expense 
attending the care, education, train
ing and safekeeping of such boy un
til he shall have been finally dis
charged by the executive board of 
said school, and shall pay for the 
same thirty-five cents (35c) per day 
until his final discharge. 

"That the provisions of this Sec
tion requiring payment to be made 
by counties for care, education, 
training and safekeeping shall apply 
to all boys committed to and in, 
such school on the date this act takes 
effect." 

T t is noted from the foregoing quo
tation that it is the final discharge of 
the boy that relieves the county from 
the expense of thirty-five cents a day 
for each boy "committed to and in 
such school." The fact that a boy is 
paroled does not mean that he is fi
nally discharged from the school. This 
is recognized in Section 12508. Re
vised Codes of Montana, 1935. as 
amended by Chapter 156, Laws of 
1943. which provides in part: 

"It shall be the duty of the presi
dent to recall and return to the 
school any boy who may not be 
conducting himself properly, or who 
may not have a suitable home, and 
for such purpose such industrial 
school shall have sole custody and 
control over any boy so paroled 
until he shall have reached the age 
of twenty-one (21) years. or until 
he shall be finally discharged." 

Tt is therefore my opinion that a 
county is liable for the expense of each 
boy committed to the Montana State 

T ndustrial School at the rate of thirty
five cents a day and the fact that the 
boy is on parole does not relieve the 
county from such liability and this lia
bility applies to boys committed to 
and in such school on July 1, 19413;, 
the effective date of Chapter 156, Laws 
of 1943, and boys that are thereafter 
paroled. 

In answering your second question, 
it is necessary to consider the provi
sions of Section 12508, Revised Codes 
of Montana. 1935, as amended by 
Chapter 156, Laws of 1943, which pro
vides in part: 

"The Executive Board, on recom
mendation of the president of the 
school may, at any time after a boy 
has been in the industrial school for 
a period of three (3) months re
lease such boy on trial or parole." 

The power to grant a parole ,and 
statutes providing for a parole will be 
construed most beneficially: to the per
son seeking the parole. t39 Am. Jur-
567.) 

The application of this rule to Sec
tion 12508. Revised Codes of Montana, 
1935, as amended by Chapter 156, 
Laws of 1943, would permit the exec
utive board on recommendation of the 
president of the school to parole a 
boy who was committed on April 1st, 
1943, or any prior date, as the effective 
date of Chapter 156, Laws of 1943', 
was July 1, 1943. 

Tt is therefore my opinion that Sec
tion 12508, Revised Codes of Mon
tana, 1935, as amended by Chapter 
156. Laws of 1943, has a retroactive 
efiect and any boy committed on April 
1 st, 1943. or any prior date. is eligible 
for parole. 

Sincerely yours, 
R. V. BOTTOML Y 
A ttorney General 

Opinion No. 145. 

Schools and School Districts-Trans
portation - Indian Children - Federal 
Obligation-Alteration of Transporta-

tion Schedule. 

Held: No discrimination shall be made 
in payment of the state school 
transportation funds for Indian 
children: 

The state should seek federal 
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