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pupil lives more than three (3) miles
from the nearest high school in the
county of his residence, and more
than one and one-half (1!/')' miles
from an established bus route operated by such high school, and closer
to a high school of an adjoining
county than to any high school located in the county of his residence,
and when proper application has been
made to the county superintendent
of schools, not later than October
15th. by the parent or guardian of
the pupil for whom such transfer
is desired. Provided further, that
the county superintendent of schools
may at his discretion require a pupil
obtaining such transfer to attend the
high school nearest his residence.
"In all other cases the county
superintendent of schools may at his
discretion authorize any eligible pupil
to attend a high school in a county
outside of his residence ... "
Therefore it is my opinion:
The words "established bus route"
insofar as pertinent here means: "The
course or way which is or is to be
traveled or passed over by a school
bus carrying pupils to and from
school." The fact that the school
bus is run btit twice a week is not
controlling, provided the course established is definite and certain.
Controversial school matters, based
upon questions of facts, are for school
authorities to decide-not for the
Attorney General. The latter officer
is concerned with questions of law
only.
\\Then a pupil lives more than three
(3) miles from the nearest high school
in the county of his residence, and
more than one and one-half (l!/,)
miles from an established bus route,
operated by such high school, and
closer to a high school of an adjoining county than to any high school
located in the county of his residence,
and when proper application has
been made to the county superintendent of schools, not later than
October 15th, by the parent or guardian of the pupil for whom such
transfer is desired, the county superintendent must authorize such pupil's
attendance. The county superintendent of schools may at his discretion
require a pupil obtaining such transfer to attend the high school nearest
his residence. In all other cases the
'county superintendent of schools may
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at his discretion authorize any eligible
pupil to attend a high school in a
county outside of his residence.
Sincerely yours,
R. V. BOTTOML Y
Attorney General

Opinion No. 133.
County Treasurer-Townsites of Public Domain-Disposition of Proceeds of
Sales in Townsites on Public Domain.
Held: All money remaining from sales
of lots on townsites on public
domain after payment of expenses must be transferred to
credit of school district in which
townsite is located.
September 27, 1943.
Mr. H. D. Hiebert
County Treasurer
Blaine County
Chinook, Montana
Dear Mr. Hiebert:
An opinion has been requested of
this office as to the proper disposition
of funds received from the sale of lots
in the townsite of Chinook, a patent
having been issued to the district judge,
who in turn deeds the land to the
individual owners, under the provisions
of Sections 5331 to 5336, inclusive, Rcvised Codes of Montana, 1935.
The congressional authority for the
entry of this townsite now appears as
Section 718, Title 43, Federal Code
Annotated, and after providing for
entry to be made in the proper land
office by the judge. it is specifically
provided:
" ... the execution of which trust,
as to the disposal of lots in such town,
and the proceeds of the sales thereof,
to be conducted under such regulations as may be prescribed by the
state legislative authority of the State
or Territory, in which the same may
be situated."
I t was in compliance with the authority contained in this Congressional
Act, that the legislature of the State of
Montana enacted the sections of the
code above cited.
Section 5339, Revised Codes of Montana, 1935, provides after defraying a1l
necessary expenses of location, entry,

168

OPINIONS OF THE ATTORNEY GENERAL'

surveying, platting and recording of
lands, and the expenses of the judge,
as mentioned in the act, all remaining
money must be deposited in the county
treasury, to the credit of the fund of
each particular town, kept separate
by the county treasurer, to be paid
out by him only on written order of
the judge, until after the expiration
of the time for a final settlement of
the affairs of such town lands, at which
time any and all balances of moneys
so remaining to the credit of each town
shall be transferred by such county
treasurer to the school fund of the
particular school district in which the
town is situated.
The language of this section is plain
and unambiguous, and the legislative
provision that the balance of the money
after payment of the items specified,
shall be transferred to the school fund
of the particular school district in which
the town is located within the congressional authority set forth above.
It is therefore my opinion any balance
remaining after the payment of the
items specified, must be transferred to
the school fund of the school district
in which the townsite of Chinook is
located.
Sincerely yours,
R. V. BOTTOMLY
Attorney General
Opinion No. 134
Motor Vehicles-Financial Responsibility Act-Intoxication-Licenses.
Held: It is the duty of the Registrar
of 2\1otor Vehicles to apply the
provisions of Section 2 of Chapter 129, Laws of 1937, to any
person who shall by a final
order or judgment have been
convicted of operating a motor
vehicle "while under the influence of intoxicating liquor or
any drug or narcotic" as provided in subsection 41 of Section 8 of Chapter 199, Laws of
1943, or who shall be convicted
of operating a motor vehicle
"while in an intoxicated condition or under the influence of
intoxicating liquor or any drug
or narcotic" as provided in Section 1746.1. Revised Codes of
Montana, 1935, as amended by
Chapter 198. Laws of 1943.

September 27, 1943.
Mr. John E. Henry
Registrar of Motor Vehicles
Deer Lodge, Montana
Dear Mr. Henry:
You have requested my opinion concerning the effect of Chapters 198 and
199. Laws of 1943, in regard to your
duties as Registrar of :'.10tor Vehicles.
In your letter, you call attention to
Chapter 129, Laws of 1937. This chapter, in Section 2, provides that any
person convicted of the offense defined in Section 1746.1, Revised Codes
of Montana, 1935, shall have his "motor vehicle operator's and/or chauffeur's license" suspended by the Registrar of Motor Vehicles until the person so convicted furnish proof of his
ability to respond in damages for any
liability thereafter incurred.
Section 1746.1, Revised Codes of
Montana, 1935, was amended by Chapter 198, Laws of 1943, to read as follows:
"It shall be unlawful for any person while in an intoxicated condition or under the influence of intoxicating liquor or any drug or narcotic to drive, operate or run upon
or over any highway or street or
public thoroughfare within the State
of Montana, whether within or without a municipality, any automobile,
truck, motorcycle or any other motor
vehicle."

Section 1741.7, Revised Codes of
:'.10ntana, 1935, provides that any person "while driving a motor vehicle or
other vehicle while intoxicated" was
guilty of a crime.
The Supreme Court of :\lontana in
the case of State v. Schnell, 107 :\lont.
579, 88 Pac. (2nd) 19, held that Section 1747.7 "applies to those who drive
motor vehicles on the highways outside of incorporated cities and towns
'while intoxicated.' whereas Section
1746.1 reaches those who drive a motor
vehicle 'while in an intoxicated condition or under the influence of intoxicating liquor.'" This meant that there
was a distinction between prosecution
brought under the two sections and
this office held in Opinion No. 57 of
Volume 18, Report and Official Opinions of Attornev General that Chapt\!r
129. Laws of 1937, did not apply to a

