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would have become delinquent if the
same had not been paid."
The only authority for the refund of
taxes erroneously paid is to be found
in this chapter, but the refund may only
be made in strict compliance therewith.
(Opinion No. 485, Volume 19, Report
and Official Opinions of the Attorney
General.)
It follows that the greater part of
the claim made on your county must
be rejected, but that your board of
county commissioners is authorized to
refund any taxes erroneously collected
before the entryman became entitled
to patent, if claim therefor is presented
within the period provided for in the
above quotation from Chapter 201, Laws
of 1939.
Sincerely yours,
R. V. BOTTOML Y
Attorney General
Opinion No. 130.

Clerk of Court-Fees-Proceedings for
Establishment of Date of Birth.
Held: No fee shall be collected for
proceedings under Section 21-A
of Chapter 44, Laws of 1943.
Fees prescribed therein shall
be collected for proceedings under Chapter 16, Laws of 1943.
Proceedings under both chapters may be indexed in "index of
suits" or in a separate index.
September 23, 1943.
Mr. Edison W. Kent
County Attorney
Granite County
Philipsburg, Montana
Dear Mr. Kent:
You ask my opinion whether a person
filing a petition under Section 21-A,
Chapter 44, Laws of 1943, for the purpose of establishing a public record of
the time and place of his birth and his
parentage, must pay a fee for the petition or judgment.
Also my opinion as to where proceedings under the mentioned section, and
also under Chapter 16, Laws of 1943,
should be filed and indexed.
The fees to be collected by the clerk
of the court are enumerated in Sections
4918 and 4919, Revised Codes of Montana, 1935. The first section providing

at the commencement of each action
or proceeding, the clerk must collect
from the plaintiff the sum of five dollars, and the section then goes on to
enumerate other fees for certain steps
in litigation and for certifying documents. The second section provides
the fees in probate matters, specifically
enumerating the fees for different steps
therein.
It has heretofore been held by this
office, Volume 17, Report and Official
Opinions of the Attorney General, 248,
the clerk of the court has no authority
to charge a fee for filing petitions for
adoption. The reasons for the ruling
as set forth in the opinion, appear
to be logical, and are applicable to
the question of fees in your request,
and upon the authority thereof, it is
my op1l1ion no fees are collectible for
proceedings under Section 2l-A, Chapter 44, Laws of 1943.
Particular attention, however, is directed to the fact this opinion only
covers proceedings under Section 21-A,
Chapter 44, Laws of 1943, and does
not apply to proceedings under Chapter
16, Laws of 1943, as specific provision
is made for fees under this last mentioned chapter.
As to your second question, it is to
be noted Section 4815, Revised Codes
of Montana, 1935, prescribes the records to be kept by the clerk of the
court, and included therein are "index
of all suits" and "record of probate
proceedings." indexed in the name of
the deceased person, etc.
The. meaning of "suit" in a legal
sense, as given by Webster: "An attempt to gain an end by legal process."
(Dobbins v. First National Bank, 112
Ill. 553.)
A "suit" is "any proceeding for the
purpose of obtaining such remedy as
the law allows." (State ex reI. vVest v.
McCaffery, 105 Pac. 992, 25 Okla. 2,
quoting Brookwalter v. Conrad, 39 Pac.
573, 15 Mont. 464.)
It would therefore follow an action
to establish the record contemplated
by these two chapters would be in the
nature of a suit, and be properly indexed
and entered in the "index of suits," provided for by Section 4815, Revised Codes
of Montana. 1935. However, as a practical thing, it would appear proper, if,
the clerk of the court so desires, to
have a separate index, in which these

OPINIONS OF THE ATTORNEY GENERAL
proceedings are entered. This is the
course followed by some of the clerks
in the larger counties.
Sincerely yours,
R. V. BOTTOMLY
Attorney General
Opinion No. 13l.
Counties-Officers' Salaries.
Held: County commissioners are justified in rejecting claim for difference in statutory pay and
actual pay, when claim is not
presented for nine years after
completion of services.
September 23, 1943.
Mr. Elmer \Vang, Chairman
Board of County Commissioners
Fallon County
Baker, Montana
Dear Mr. Wang:
A claim has been presented to your
county, purporting to cover shortages
in salary as deputy county assessor,
it being claimed the statutory salary
was $137.50 per month and only $100.00
per month had been paid. Services
were rendered between December 8,
1932, and' October 1, 1934, and the
claim was just recently presented.
You ask my opinion as to the legality
of the claim, enclosing with your request a copy of the opinion your county
attorney wrote to the effect the claim
is illegal and should be disallowed.
It is to be noted that Section 4605,
Revised Codes of Montana, 1935, provides every claim against the county
must be presented within a year after
the last item accrued. That there is
grave doubt this section applies to a
claim of salary is apparent from the
following statement taken from an
Idaho decision, and quoted with approval by our Supreme Court in Weir
v. Silver Bow County, 124 Pac. (2nd)
1003:
"The phrase 'claim against the
county,' as used in the above statutes,
applies only where there is something
for the commissioners to pass upon,
involving the exercise of discretion
on their part; that is to say where,
under certain circumstances, they
might be justified in rejecting the
claim. It does not apply to a case
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where the liability and its extent are
so clearly fixed by positive provisions
of the statutory law that the question
becomes purely one of law, leaving
nothing for the commissioners to
pass upon, and no room for the exercise of discretion ... "
Reference is also made to the case
of Hicks v. Stillwater County, 84 Mont.
38, 274 Pac. 291, in which the county
surveyor presented his claim against
the county for difference in statutory
per diem and the amount actually allowed, and covering a period more
than one year before the presentation
of the claim. At page 51 of the state
report, the Supreme Court refused to
pass on the question of the statutes of
limitation until raised by answer.
However, it is to be noted the last
services performed by the claimant were
on October 1, 1934, almost nine years
ago, and it would appear, irrespective
of the application of Section 4605, Revised Codes of Montana, 1935, that the
claim is barred by the general statutes
of limitation and particularly anyone
of the following:
Section 9030, Revised Codes of Montana, 1935, providing a five year limitation to institute action on causes on
contract, account, promise, not founded
on an instrument in writing.
Section 9031, Revised Codes of Montana, 1935, providing within three years,
upon an obligation or liability not
founded upon an instrument in writing,
other than contract, account, or promise.
Section 9033, Revised Codes of Montana, 1935" providing within two years,
upon a liability created by statute other
than a penalty or forfeiture.
Section 9041, Revised Codes of Montana, 1935, providing within five years,
for relief not provided in other sections
of the code.
I t is to be noted in the case of Weir
v. Silver Bow County, 124 Pac. (2nd)
1003, the Supreme Court recognized
the right of the board of county commissioners to stipulate the statutes of
limitation did not apply.
In view of the length of time that
has elapsed since the last services were
performed, it is my opinion the board
of county commissioners is legally
justified in following the county attorney's opinion and rejecting the
claim.
Sincerely yours,
,
R. V. BOTTOML Y
Attorney General

