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for such increase was later held un­
constitutional. Under the princ'iples of 
the above case, the question of the le­
gal right to the money is then the de­
ciding factor. True, the county officers 
had a legal right to accept the in­
crease, for the presumption of consti­
tutionality prevailed. vVhen the statute 
was declared unconstitutional. how­
ever, it was as though the act had 
never been enacted. That is exactly 
what our Supreme Court has said in 
the above case. The legal right to the 
money used to pay the increased salary 
rested in the county. The county offi­
cers receiving the increase in salary, 
then, must make refund of it to the 
county. 

Sincerely yours. 
R. V. BOTTO:V1L Y 
A ttorney General. 

Opinion No. 127. 

Cooperative Marketing Associations­
Corporations. 

Held: Cooperative marketing associa­
tions;-organized under Chapter 
40 of Volume 3, Revised Codes 
of Montana, 1935 - may not 
amend their articles of incor­
poration to permit the issuance 
of preferred shares of stock. 

September 22, 1943: 

Mr. Sam W. Mitchell 
Secretary of State 
State Capitol 
Helena, Montana 

Dear l\1 r. Mitchell: 

You have asked whether cooperative 
marketing associations, organized un­
der Chapter 40 of Volume 3, Revised 
Codes of :\fontana, 1935, may amend 
their articles of incorporation to permit 
the issuance of preferred stock. 

Chapter 40 covering Sections 6428 
through 6449.7, Revised Codes of Mon­
tana, 1935. is loosely drawn in many 
respects; and, as a consequence, it is 
probably capable of many construc­
tions. 

Tn manv places throughout the chap­
ter, the word "stock" alone is employed 
in speaking of cooperative marketing 
association shares, while in many other 
instances the more particularized form, 
"common stock," is employed. \Vhile 

the contention may be made the use 
of "stock" and "common stock" im-' 
plies a difference between shares of 
stock issued by such corporations, it 
is wise to note also no specific au­
thority to issue preferred shares of 
stock is granted. Any such authority 
or power, if existent, must therefore 
arise by implication. 

Section 6433, Revised Codes of 1\'lon­
tana. 1935. provides: 

"Each association incorporated 
under this act shal1 have the follow­
ing powers: 

. "(a) To engage in any activity in 
connection with the marketing, seIl­
ing, harvesting, preserving, drying, 
processing. canning, packing, stor­
ing, handling. or utilization of any 
agricultural products produced or 
delivered to it by its members; or 
the manufacturing or marketing of 
the by-products thereof; or in con­
nection with the purchase, hiring or 
use by its members of supplies, ma­
chinery or equipment; or in the fi­
nancing of any such activities; or in 
anyone or more of the activities 
specified in this section. No associa­
tion shall handle the agricultural 
products of non-members in greater 
volume than that of members. 

"(b) To borrow money and to 
make advances to members. 

"( c) To act as the agent or repre­
sentative of any member or members 
in any of the above mentioned ac­
tivities. 

"(d) To purchase or otherwise ac­
quire, and to hold, own, and exer­
cise all rights of ownership in, and 
to sell, transfer. or pledge shares of 
the capital stock or bonds of any 
corporation or association engaged 
in any related ac'ivity or in the 
handling or marketing of any of the 
products handled hy the association. 

"(e) To establish reserves and to 
invest the funds thereof or such 
other property as may be provided 
in the hy-Ia \\'s. 

"(£) To bl1Y. hold and exercise all 
privileges of ownership, over such 
real or personal property as may be 
necessary or convenient for the con­
ducting and operation of any of the 
Ptl<iness of the association or inci­
dental thereto. 

"(g) To do each and every thing 
necessary. suitable or proper for the 
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accomplishment of anyone of the­
purposes of the attainment or any 
one or more of the objects herein 
enumerated or conducive to or ex­
pedient for the interest or benefit of 
the association; and to contract ac­
cordingly; and in addition to exer­
cise and possess all powers, rights 
and privileges necessary or inciden­
tal to the purposes for which the 
association is organized or to the ac­
tivities in which it is engaged; and 
in addition any other rights, powers, 
and privileges granted by the laws 
of this state to ordinary corpora­
tions, except such as are inconsistent 
with the expressed provisions of this 
act, and to do any such thing any­
where." 

\Vhile the power granted in the last 
part of paragraph (g) appears broad 
and sweeping, it should be kept in 
mind no' power is conferred thereby 
which in inconsistent with the ex­
pressed provisions of the act. Section 
6428 states the chapter's purpose is 
"to promote, foster, and encourage the 
intelligent and orderly marketing of 
agricultural products through coopera­
fion." Since ordinary stock or "com­
mon stock" gives no stockholder any 
greater rights than any other stock­
holder. while preferred stock-as the 
term implies-gives the holder a pref­
erence over the holders of common 
stock with respect to payment of divi­
dends. etc.. it appears that-without 
specific statutory authorization from 
the legislature-it would be a viola­
tion of the spirit of the cooperative 
marketing act to say the issuance of 
preferred shares is permissible there­
under. 

The states of Kansas and California 
have cooperative marketing legislation 
greatly paralleling that contained in 
our law. The Kansas act was originally 
passed in 1921. the same year which 
saw the' birth of the chapter we are 
here considering. while it appears the 
California law came into being in 1923. 
Both states' acts contain the type of 
clause set out in paragraph (g) of our 
Section 6433. Our Section 6441, Re­
vised Codes of Montana, 1935. is al­
most identical to Section 17-1613 of 
the Kansas Statutes of 1923. Section 
6441, Revised Codes of ?lfontana, 1935, 
provides: 

"\Vhen a member of an associa­
tion established without cap ita I 

stock, has paid his membership fee 
in full, he shall receive a certificate 
of membership. 

"No association shall issue stock 
to a member until it has been fully 
paid for. The promissory notes of 
the members may be accepted by the 
association as full or partial pay­
ment. The association shall hold the 
stock as security for the payment 
of the note, but such ret=tion as 
security shall not affect the members' 
right to vote. 

"Except for debts lawfully con­
tracted between him and the associa­
tion, no members shall be liable for 
the debts of the association to an 
amount exceeding the sum remain­
ing unpaid on his membership fee 
or his subscription to the capital 
stock, including any unpaid balance 
on any promissory notes given in 
payment thereof. 

"No stockholder of a cooperative 
association shall own more than one­
twentieth of the issued common 
stock of the association; and an as­
sociation, in its by-laws, may limit 
the amount of common stock which 
one member may own to any amount 
less than one-twentieth of the issued 
common stock. 

"No member or stockholder shall 
be entitled to more than one vote. 

"The by-laws shall prohibit the 
transfer of the common stock of the 
association to persons not engaged 
in the production of the agricultural 
products handled by the association, 
and such restrictions must be print­
ed upon every certificate of stock 
subiect thereto. 

"The association may at any time, 
except when the debt of the associa­
tion exceeds fifty per cen t of the 
assets thereof. buy in or purchase 
its common stock at book value 
thereof as conclusively determined 
by the board of directors and pay 
for it in cash within one year there­
after. " 

By Chapter 150 of the Laws of 
Kansas of 1931, an amendment to Sec~ 
tion 17-1613 of the Kansas Statutes 
of 1923 (which was almost identical 
to Section 6441, supra) was enacted­
and this language was added: 

"Any association organized with 
stock. under this act, may issue pre­
ferred stock with or without the 
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right to vote, or with such restric­
tions on its voting power as the 
articles or incorporation may pre­
scribe .... " 

I n the same year Kansas added the 
above provision to its laws. California 
amended its cooperative marketing 
association statute comparable to our 
Section 6441 and Kansas' Section 17-
1613 by removing this language: 

"Any association organized with 
stock under this act may issue pre­
ferred stock. . ." 

Although I have attempted to de­
termine what caused the amendments 
by the legislatures of Kansas and Cali­
fornia abQve-noted, I have been un­
able to di~tover a court decision or 
attorney general's opinion from either 
jurisdiction which could be cited as 
cause for the legislatures' actions. It 
is at once apparent, however, the legis­
latures of both states deemed it neces­
sary for specific authority to be grant­
ed before cooperative marketing asso­
cia tions could issue preferred shares 
of stock. 

While I am aware legislative inter­
pretation of acts of sister states which 
are similar to statutes of Montana is 
not binding on this office or on the 
judiciary of Montana, I am nonethe­
less impressed by the actions of the 
legislatures of Kansas and California 
as indicative of their conclusions with 
regard to issuance of preferred shares 
by cooperative marketing associations. 
. Our legislature has dealt similarly 
with cooperative associations in Chap­
ter 38 of Volume 3. Revised Codes of 
Montana, 1935 (not to be confused 
with cooperative marketing associa­
tions here under discussion, which are 
the subject of Chapter 40 of the same 
v 0 I u m e). Cooperative associations 
were given this power by Section 6381, 
Revised Codes of Montana. 1921: 

"The shares of stock shall not be 
less than ten dollars nor more than 
five thousand dollars per share, and 
may be made payable in install­
ments. and every cooperative asso­
ciation may divide its shares bf 
stock into classes of. different par 
values. and the owners thereof shall 
share in the profits of the associa­
tion in proportion to the par value 
of lhf'ir shares; provided. however, 
that the owners of the said shares in 

the different classes shall have the 
same power and vote in the associa­
tion .... " 

But Chapter 135, Laws of 1933, 
amended the above language. and to­
day Section 6381, Revised Codes of 
:'I-iontana, 1935, provides so far as per­
tinent here: 

"The shares of stock shall not be 
less than ten dollars ($10.00) nor 
more than five thousand dollars 
($5,000.00) per share, and may be 
made payable in installments. Every 
cooperative association may divide 
its shares of stock into preferred and 
com m 0 n stock ... " (Emphasis 
mine.) 
Thus, in dealing with cooperative 

associations, as distinguished from co­
operative marketing associations, our 
legislature felt a specific grant of au­
thority necessary to authorize the is­
suance of preferred shares. 

Therefore, it is my opinion coopera­
tive marketing associations. organized 
under Chapter 40 of Volume 3, Re­
vised Codes of Montana. 1935. may not 
amend their articles of incorporation 
to permit the issuance of preferred 
shares of stock. Specific authority by 
legislative act is necessary. 

Sincerely yours, 
R. V. BOTTOML Y 
Attorney General 

Opinion No. 128. 

Juvenile Delinquents - Commitments 
Juvenile Delinquents-State Industrial 

School, age when child may be 
accepted. 

Held: Child under twelve years can­
not be committed to State I n­
dustrial School. If commit­
ment shows child is twelve 
years of age at time of CO!11-

mitment. he should be received 
in State T ndustrial School. 

September 22. 1943. 

:'Ifr. Carl :'11. Horn 
President 
:vrontana SOtt' Industrial School 
:'Ililes City, :\{ontana 

Dear Mr. Horn: 

You request l11y opinion whether a 
child under the age of twelve years 
may be admitted to your school. 
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