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However, it appears to me general 
principles of law may be applied to 
the situation. 

Thus, the lessee voluntarily entered 
into the contract, and voluntarily made 
payment of the rent in advance. In 
doing so, he agreed, in the event of 
sale, to vacate the land. 

It is stated in 48 Corpus Juris 734: 

"I t is a well settled general rule that 
a person can not, either by way of 
set off or counterclaim, or by direct 
action, recover back money which 
he has voluntarily paid with a full 
knowledge of all the facts, and with­
out any fraud, duress, or extortion 

" 
Demonstrating this rule applies to 

rent paid, attention is directed to the 
following quotation from 32 Am. Jur. 
386: 

"It is the general rule that pay­
ments voluntarily made, although 
now owing, are not recoverable back, 
and if the payment of rent demanded 
of a tenant is deemed voluntary in 
law, the tenant cannot recover such 
payment even though the amount de­
manded and paid was not owing." 

And even in a case where property 
is destroyed, it is held in some jurisdic­
tions there may be no recovery back, 
as indicated in the following, taken 
from 36 Corpus Juris, 392: 

"It is held that, in the absence of 
a provision (in the lease contract) 
for the return of rent required to be 
paid in advance, a proportionate share 
of the rent cannot be recovered back 
when the premises are destroyed or 
injured during the period for which 
it was paid, even though the lease or 
a statute provides for the termination 
of the tenancy in case the premises 
are destroyed." 

It is apparent general principles of 
law preclude the purchaser from claim­
ing a proportionate part- of the rent, 
and also deny to the lessee a right of 
recovery, in view of the lack of pro­
vision in the contract covering the 
matter. 

In addition, it must be borne in mind 
the board of county commissioners is 
a board of limited powers and jurisdic­
tion, and may not exercise a power 
which is not conferred directly or by 

necessary implication. Here, upon pay­
ment of the lease money to the county, 
distribution was made to the different 
funds, as provided by Chapter 171, Laws 
of 1941. To permit refund to the lessee 
now, or payment of a proportionate 
part to the purchaser, would result in 
the county being penalized, as there 
is no provision for charging the amount 
back to the different funds. In the 
absence of definite authority conferred 
on the board of county commissioners 
to bring about such result, authority 
to do so must be denied. 

It is therefore my opinion the original 
lessee is not entitled to repayment of 
the rental, and the purchaser is not 
entitled to share, proportionately, in 
the rental paid. 

Sincerely yours, 
R. V. BOTTOML Y 
Attorney General 

Opinion No. 112. 

Highway Patrol-Fines-Claims 
Against Highway Patrol. 

Held: Claims for board of prisoners 
and other' expenses, in connec­
tion with arrests made by state 
highway patrol must, in order 
to be allowed, be presented with­
in time provided by appropria­
tion bill. 

Mr. C. L. Sheridan 
Supervisor 

August 24, 1943. 

Montana Highway Patrol 
Helena, Montana 

Dear Mr. Sheridan: 

You have submitted claims filed by 
two counties of the state, and covering 
board of prisoners and fees in connec­
tion with criminal matters, all arisinlr 
by reason of prosecutions of persons 
apprehended or arrested by state high­
way patrolmen as follows: 

One claim covering prisoners ar­
rested or apprehended prior to June 
30, 1942, and the claim having been 
filed in July, 1943; 

The other claim covering prisoners 
arrested or apprehended prior to 
June 30, 1942, and filed in January, 
1943. 
You have requested my opinIOn 

whether the claims may be allowed. 
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Chapter 148, Laws of 1941, provides 
fines and forfeitures collected in any 
court from persons apprehended or 
arrested by patrolmen for violations of 
any of the laws and regulations relating 
to the use of state highways and the 
operation of vehicles thereon, must in­
clude a1l court costs and fees; and, 
after deducting these costs and fees, 
the court shall immediately transmit 
the balance of the fine to the State 
Treasurer. 

I t is then provided: 
"In the event no fine is imposed, 

the court costs and fees and the ex­
penses of the counties, in the event 
prisoners have been boarded, shall 
constitute a proper claim against the 
State of Montana and said claim or 
claims shall be paid ·in the manner 
provided by law out of funds appro­
priated for such purpose." 

At the time the arrests were made 
on which these claims are based, Sec­
tion 1741.12, Revised Codes of Montana, 
1935, provided the balance of a fine, re­
maining after deducting costs and fees, 
should be transmitted to the State 
Treasurer, credited to the state highway 
patrol revolving fund, and be used for 
the purposes of the patrol, warrants 
thereon to be issued as provided by 
law. Section 14, Chapter 199, Laws of 
1943, now provides the fines should be 
credited to the general fund of the 
state, and Section 15 makes the general 
laws applicable to payments therefrom. 

It is apparent these fines become 
funds of the state, and this is true 
whether credited to the state highway 
patrol revolving fund, under Section 
1741.12. Revised Codes of Montana, 
1935. or the general fund, under Section 
14, Chapter 199, Laws of 1943, and in 
the state treasury are subject to the 
provisions of Section 34, Article V of 
the State Constitution, providing: 

"N 0 money shall be paid out of the 
treasury except upon appropriations 
made by law, and on warrant drawn 
by the proper officer in pursuance 
thereof, except interest on the public 
debt." 
House Bill No. 380 (pages 401 to 

426, Laws of 1941), made appropriations 
for the state highway patrol, covering 
the year beginninf{ July 1, 1941, and 
ending June 30, 1942, and it is speci­
fically provided by subdivision 8 of 
Section 1: 

"The appropriations contained in 
this act are intended to provide only 
necessary expenditures for the year 
for which the appropriation is pro­
vided. All claims for such expendi­
tures must be presented for payment 
not later than thirty (30) days after 
the close of the fiscal year. In cases 
of necessity, appropriations may be 
used for either year, provided, how­
ever, that any unexpended balances 
at the end of the second year shall 
revert to the funds from which they 
were appropriated." 

The fiscal year to apply to the arrests 
in question closed on June 30, 1942; the 
claims in question were not presented 
within thirty days from the close of 
the year. 

I t must therefore necessarily follow 
the claims were not presented in time 
and may not now be allowed. The 
legislature is the only authority which 
may now allow payment thereof by 
appropriate appropriation on a duly 
submitted claim. 

Sincerely yours, 
R. V. BOTTOML Y 
Attorney General 

Opinion No. 113. 

Livestock-Inspection of Livestock­
Army of the United States-Persons. 

Held: When the army of the United 
States operates a slaughter 
house, its personnel slaughters 
cattle therein, and the meat 
from such slaughtered cattle is 
consumed by its personnel, the 
army comes within the provision 
of Section 3298.18, Revised 
Codes of Montana, 1935, as 
amended by Chapter 78, Laws 
of 1941, providing any person 
who kills beef or veal in good 
faith for his own use shaH not 
be required to have such meat 
inspected or stamped and shall 
not be required to procure any 
license provided for in the act. 

August 25, 1943. 
l-Ir. Paul Raftery 
Secretary and Recorder of Marks and 

Brands 
Montana Livestock Commission 
State Capitol 
Helena, TvT on tan a 
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