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May, June and July, at a salary not
exceeding one hundred dollars per
month . . . . "
2. It is further my opinion the board
of county commissioners of your county
is not authorized to make payment of
the salary of the deputy in question
for the following reasons: first, because
the specific statute above quoted permits employment of such deputy only
during certain months; second, because
the official 1940 census shows a population of 1,471 in Pondera county, and
Chapter 168, Laws of 1941 provides the
board of county commissioners in any
county of the seventh class, having less
than two thousand population, shall not
approve any claim for compensation of
any person appointed by an elected
county officer of such county, where
such appointment was not first authorized by the board of county commissioners.
3. In answer to your third question,
it is my opinion the board of county
commissioners has the right to order
a claim of county officers paid, although
properly signed vouchers for expenses
have not been attached to the claim,
unless specific provisions of the law
require the vouchers to support the
claim. Section 2038, Revised Codes of
Montana, 1935, cannot be a general
guide to the board of county commissioners as that section is specifically
directed toward the county assessors
and their deputies. Section 4465.11. Revised Codes of Montana, 1935, provides:
"The board of county commissioners has jurisdiction and power under
such limitations and restrictions as
are prescribed by law: At the regular
meetings of the board to examine,
settle, and allow all accounts legally
chargeable against the county except
salaries of officers, and order warrants to be drawn on the county
treasurer therefor, and provide for
the issuing of the same."
This section prescribes the general
powers and duties of the board of
county commissioners, and in the absence of a specific provision requiring
a county officer to present vouchers
with the verified claim, allows the board
of county commissioners to order the
claim paid without the vouchers being
present. The board is left free to exercise its discretion and judgment under
this section. (State ex reI. Dolin v.
Major. 58 Mont. 140, 192 Pac. 618.)
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It is my opinion, however, the board
of county commissioners, may, under
Section 4465.22, Revised Codes of Montana, 1935, make rules governing the
approval of claims, and requiring vouchers to support claims. For your information I am enclosing the report
book for services rendered and expenses
incurred required by the State Board
of Examiners, together with the rules
and regulations of the state board
governing the approval of claims.
Sincerely yours,
R. V. BOTTOMLY
Attorney General
Opinion No. 11.
County Treasurer-Vacancy-Oath and
Bond-County Commissioners-Appointing Power-Offices and OfficersConstitutional Law.
Held: Where county treasurer electwho has taken and subscribed
the constitutional oath of office
and filed the proper approved
bond-dies before the commencement of his term of office
on the first Monday of March,
a vacancy will occur in the office
of county treasurer on said first
Monday in March. Incumbent's
term will terminate on first
Monday in March. Under constitution, board of county commissioners shall appoint person
to fill vacancy, and the appointee
shall hold such office until the
next general election.
January 26, 1943.
Mr. Dan S. Sullivan, Chairman
Board of County Commissioners
Silver Bow County
Butte, Montana
Dear Mr. Sullivan:
You have informed me Mr. William
McPhail was duly and regularly elected
county treasurer of Silver Bow County
for a four-year term, beginning on the
first Monday of March, 1943; that Mr.
McPhail thereafter took and subscribed
and filed the constitutional oath of
such office and also furnished and filed
the required, approved bond of said
office; that Mr. McPhail thereafter died
on the 22nd day of January, 1943.
Your question is:
"Under the circumstances prevailing in this case, are the county com-
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missioners authorized to make an
appointment to fill the office of
county treasurer until the next
general election?"

Section 5 of Article XVI of the
Constitution of the State of Montana,
as pertaining to your question, provides:
"There shall be elected in each
county the following county officers
who shall possess the qualifications
for suffrage prescribed by Section 2
of Article IX of this Constitution and
such other qualifications as may be
prescribed by law:
". . . one treasurer, who shall be
collector of the taxes, provided that
the county treasurer shall not be
eligible to his office for the succeeding term . . . Persons ele<;ted ~o
the different offices named m this
section shall hold their respective
offices for the term of four (4) years,
and until their successors are elected
and qualified. Vacancies in all county,
township and precinct offices, except
that of county commissioners, shall
be fil1ed by appointment by the board
of county commissioners, and the
appointee shal1 hold his office until
the next general election ..."
It appears there is no question Mr.
McPhail was duly and regularly elected
county treasurer. Did he qualify as
required by law?
Black's Law Dictionary defines "qualify" or "qualified," as used above, as
"adapted, entitled, as an elector to vote;
applied to one who has taken steps. to
prepare himself for an office or appomtment. as by taking an oath, giving
bond."
"Qualify," as used in the Constitution
means to take such steps as the statute
requires before the person elected or
appointed to an office is a,nowed. to
enter on the discharge of ItS duties,
such as file a sufficient bond, to be
approved by the proper officer. and to
take and subscribe the official oath.
State v. Albert, 55 Kan. 154, 40
Pac. 2R6. 287;
State v. Irey, 116 Kan. 21, 225 Pac.
1050, 1051.
Section 511, Revised Codes of Montana 1935, provides an office becomes
vaca'nt upon the happening of either
of enumerated events. Subdivision I
provides, "the death of incumbent."

The only question is: Does the in-cumbent treasurer hold over after the
expiration of his term on the first Monday in March, 1943, or is there a
vacancy as defined in the Constitution
and statute quoted above?
The Constitution has spoken in plain
language. and clear intent. The incumbent treasurer's term expires on the
first Monday of March, 1943. He has no
hold over in any event because of the
fact Mr. McPhail was duly and regularly elected county treasurer and had
qualified by filing his constitutional oath
of office. (Section I of Article XIX of
our State Constitution.)
Thereby, Mr. McPhail was entitled
to take the office on the first Monday
in March, 1943, and at that time, had
he lived, the right of the incumbent to
occupy the office would have terminated. The Tights of the parties became fixed when Mr. McPhail qualified.
Of course, the incumbent has the right
to fill out his term to the first Monday
in March, 1943, but he has a right to
nothing more.
The general rule has been stated as
follows:
". . . When a successor has been
legal1y elected and qualified, the prior
incumbent's right to hold over thereupon ceases, and it does not revive
because his successor dies after his
qualification, but before the commencement of his term." (Mechem
on Public Officers, Section 401, P.
259.)
I t is also stated as follows:
"\lI!here a successor has so qualified, the right of the incumbent. to
hold over ceases, and does not revive
upon the death of his successor before the commencement of the latter's
term." (46 C. J. 970, and cases cited.)
To the same effect, see Bradley v.
Clark, 133 Cal. 196, 65 Pac. 395.
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direct point are:

State ex reI. Elliott v. Bemenderfer,
96 Ind. 374;
State ex reI. Johnson v. Albert, 55
Kan. 164,40 Pac. 286;
State ex reI. Attorney General v.
Seay, 64 Mo. 89, 27 Am. Rep. 206;
People ex reI. Sweet v. Ward, 107
Cal. 236, 40 Pac. 538;
People v. Boughton, 5 Colo. 487.
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"In the I ndiana case the court
said: 'The contention of the relator's
counsel is that 1Ic Vitty died before
his term of office commenced, he
was never qualified, and, therefore,
no successor to the relator was eyer
elected and qualified. This position
is not tenable. The right of ~!cVitty'
to the office was vested at the time
he took the oath in the manner and
form required by law, and his 'l1bsequent death did not entitle the
relator to hold over. A vacancy resulted for the reason that a successor
to the relator had been duly elected
and l\ualified, and this having taken
pl?ce his riffht to hold over termll1ated . . . .
" 'Until his successor is electe.1 and
qualified' is not esoteric language.
The phrase in common in this State
and elsewhere. The words are plain
and have an accepted meaning in the
law. Are there any considerations of
the purpose of this provision which require a different construction than the
natural one of taking the oath and
filing the bond, where a bond is required, and performing such other
acts, if any, as the law may require
as a condition precedent to the right
to take the office when the term
begins? . . .
"Giving effect to the hol.1 over
clause as it reads results in lIO absurdity nor departure from constitutic,na: policy. The term consists of
a 'fixed tenure and a contingent tcr,n.'
People v. Ward, 107 Cal. 236, 239, 40
Pac. 538, 539. The hold over pro\'isil'l1
is purely conditional, on failure ("If all
elected successor or his qualification.
Thereby. the right of incumbent to
hold over term does 110t end until
his successor has been electe,l and
has accepted the o'ffice by qualifying.
So, barring contingencif's, the oHlce
is held by an elected official. . . .
"Moreover, no other qualifiction
was then required by statute and,
from time immemorial elected officers
had been permitted, and sometimes
required, by statute to qualify before
their terms began. The provision
therefore permits both election and
qualification of a successor before the
end of the incumbent's term and requires no further act to be done or
condition to exist to nullify the hold
over provision. It establishes one
test for all conditions and works
differently because the conditions,
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not the test, are' different." (Toy ex
reI. Elliott v. Voelker, 273 Mich. 205,
262 N. W. 881.)
The people by the Constitution, the
courts by their decisions, and the legislature by our statutes, have determined
this matter.
It is therefore my opinion Mr. McPhail qualified for the office of county
treasurer before his death by taking
and subscribing the constitutional oath,
and by further filing the proper approved bond. Therefore. the term of
the incumbent will expire on the first
1fonday in March. 1943. By the death
of Mr. McPhail, a vacancy will occur
in said office on said date which the
Constitution demands shall be filled by
the board of county commissioners, and
the appointee shall hold such office
until the next general election.
Sincerely yours,
R. V. BOTTOML Y
Attorney General
Opinion No. 12.
Motor Vehicles-Suspension of Operator's License-Property Damage.
Held: Suspension of motor vehicle operator's license under the provisions of Chapter 129, Laws
of 1937.
January 28, 1943.
Mr. John E. Henry
Registrar of Motor Vehicles
Deer Lodge, Montana
Dear :'Ifr. Henry:
The statement of facts arc as follows:
X was adjudged in Justice of the Peace
Court to have caused property damage
in the amount of $97.50 resulting from
the ownership, maintenance, use or
operation of a motor vehicle. Costs
assessed against X total $12.50. Inasmuch as Chapter 129, Laws of 1937,
provides an operator's license shall be
suspended by the Registrar of Motor
Vehicles in the event of such operator's
failure within thirty days to satisfy any
judgment for damages to property in
excess of one hundred dollars, resulting
from the ownership, maintenance, use
or operation of a motor vehicle, you
inquire whether or not the registrar,
under the above facts, should suspend
X's license.
If the $12.50 costs assessed against
X are to be added to the damage of

