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fore the latter statute IS controlling
and the foHowing rule of law would
apply:
"A special statute covering a particular subject matter must be read
as an exception to the statute covering the same and other subjects
in general terms."
Under the. above statutory construction, the depository board need not be
consulted in the matter as the authority for the purchase of said debentures is vested in the Board of Examiners. The State Treasurer, being an
administraitve officer, acts only upon
the authority of the board of examiners and has no choice other than to
make debenture purchases when authorized by said board so to do.
In answer to your last question
whether Chapter 79, Laws of 1943, affects the existing bond contract, I am
of the opinion it does not.
Section 11 of Article III of the Constitution of the State of Montana in
part provides no law impairing the
obligation of contracts shall be passed
by the legislature.
If Section 79, supra, violates the
obligation of the debentures, it cannot be upheld and must be declared
invalid. as the legislature can no more
impair the obligation of a contract
entered into by the state than it can
the obligation of a contract made by
individuals. I am aware a statute which
changes the terms of an agreement
by imposing new conditions, or dispensing with those expressed or implied, is repugnant to the Constitution
as being' a law impairing the obligation of a contract, and the degree of
impairment is immaterial. But does
the provision in question impair the
obligation of the debenture? I think
not. The section in question merely
provides any funds in the state highway treasury anticipation debenture interest and redemption fund which have
accumulated in said fund to pay the
principal of said debentures may, on
authorization by the State Board of
Examiners, be expended by the State
Treasurer for the purchase of said debentures or any thereof at any time
prior to their maturity but at no more
than their par value.
By the purchase of a debenture at
par value by the State Treasurer upon
authority given to him by the Board
of Examiners, the state places itself in
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the same position as an individual
purchaser with precisely the same
right both as to redemption and presentment at maturity. The purchase
of a debenture means neither its canceHation nor redemption. Neither does
it change the terms of the bond by
imposing new conditions, or dispensing
with those expressed or implied, nor
do I see where the obligation of the
debenture would in any way be impaired.
Sincerely yours,
R. V. BOTTOML Y
Attorney General
Opinion No. 108.
Schools and School Districts-Costs,
school districts-Operating Expenses,
school districts.
Held: The "actual costs" referred to
in Section 5, Chapter 203, Laws
of 1943, is to be determined
by finding the average cost
per child for the preceding
year for maintaining the ,public
elementary school to be attended - such "actual costs" of
maintenance to be based upon
normal and usual operating expenses rather than capital expenditures.
August 16, 1943.
Mr. Earl C. Ammerman
County Attorney
Park County
Livingston, Montana
Dear Mr. Ammerman:
You have asked me for an opinion
concerning Section 1013, Revised
Codes of Montana. 1935, as amended
by Chapter 203, Laws of 1943, relating to the amount each school district should pay for children attending school in another district. and.
particularly. just what is meant by the
"actual cost" of maintaining school.
and whether such expenses as the insurance on the building, repairs, etc.,
be included as actual costs of operating the school.
Section 5, Chapter 203, Laws of
1943, insofar as pertinent here, provides:
"When approval of attendance in
another district within or' without
the county has been granted, the
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district 111 which said child resides
shall pay to the school district
where such child attends, the actual
cost of educating a child in the
school attended. Such actual cost to
be determined by finding the average
cost per child for the preceding year
for maintaining the public elementary school to be attended." (Empasis mine.)
As you have determined, I am of
the opinion the term "actual cost"
was intended to cover the cost of
maintaining the school, based on the
normal and usual operating expenses,
such as hiring of teachers and other
personnel, heat. lights, supplies, etc.,
and does not cover repairs of school
building, costs of equipment, furnishings and items of like nature.
vVhile not directly in point, it was
held in ;vr arin U nion Junior College
Dist. y. Guinn, 288 Pac. (Cal.) 799:
"That a statute providing for tax
in county of students' residence to
pay the cost of educating such students in a j UIiior college district
located in another county, and providing that funds should be in proportion to the total cost of educating, and that such funds shottld be
used to maintain the junior college,
did not include cost of capital expenditures. since 'capital expenditures' is in the nature of an investment for the future. whereas the
'cost of maintenance' is definite present expense."
Therefore, it is my opinion the "actual costs" referred to in Section 5,
Chapter 203, Laws of 1943. is to be
determined by finding the average cost
per child for the preceding year for
maintaining the public elementary
school to be attended-such "actual
costs" of maintenance to be based
upon normal and usual operating expenses rather than capital expenditures.
Sincerely yours,
R. V. BOTTO~fL Y
A ttorney General
Opinion No. 109.
State Treasurer-Escheated EstatesTrust and Legacy Fund-Constitutional Law-Inves'ments-Public
School Fund,
Held: All money or property, which
was at the time of the passage

and approval of Chapter 184,
I a \\"s of 1943. in the hands of
the state treasurer. from escheated estates, including interest earned thereon. shall be
placed in the public school fund
of the State of ~J ontan~.
Sections 7089 and 7090, Revised Codes of Montana, 1935,
are repealed by the provision of Chapter 184. Laws of
1943. and the latter section is
hereby declared to be in violation of the provisions of Section 2. Article XI of the Constitution of the State of ~f ontana.
All interest heretofore earned
from escheated estates prior to
the enactment of Chapter 184.
La ws of 1943. shall be placed
in the public school fund of the
State of Montana.
All money or property. which
was at the time of the passa~e
and approval of Chapter 184,
La w~ of 1943, in the hands oj
the State Treasurer. from escheated estates. includin ~ princi pal and interest earned thereon. shall be placed in the puhlic
school fund of the State of
Montana and invested as a part
of the :Vlontana trust and legacy fund in accordance with
the constitutional and statutory
proyiSlOns applicable thereto.
August 17. 1943.
:'Iir. Thomas E. Carey
State Treasurer
State Capitol
Helena. :\fontana

Dear Mr. Carey:
You have submitted the following
questions for our consideration and
ask that an official opinion be rendered thereon:
"At the present time the treasurer
is holding certain estates and distributed shares of estates for various heirs who are minors or whose
residence is unknown at the time,
which were paid to the treasurer by
various agents and administrators,
and are held by the treasurer in a
fund known as the 'undistributed
estates fund.' From time to time
these estates are paid to claimants

