OPDIIONS OF THE ATTORNEY GEKERAL
This provision of the statute refers
to "works and undertakings carried on
or aided by any municipal, county, or
state government and first class school
districts, and on al1 contracts let by
them." I am of the opinion this provision refers to works of improvements
such as erection of buildings and
bridges, etc., construction of roads
and highways, etc., for the statute continues in the fol1owing language:
". . . and for a\1 janitors, except
in court houses of sixth and se\'enth
class counties, engineers. firemen,
caretakers, custodians and laborers
employed in or about any buildings.
works, or grounds used or occupied
for any purpose by any municipal,
county or state governments, school
districts of first class, and in mil1s
and smelters for the treatment of
ores and in underground mines, and
in the washing, reducing and treatment of ores."
This latter provision particularly
mentions specific classes of employment. It includes al1 janitors, engineers, firemen, caretakers, custodians
and laborers. employed in or about any
buildings, works, or grounds used or
occupied for any purpose or any municipal, county or state governments,
school districts of first class, and in
milIs and smelters for the treatment
of ores and in underground mines,
and in the washing, reducing and
treatment of ores.
.
It wilI be noted the only exceptions
contained in the statute are janitors
in court houses of sixth and seventh
class counties, and alI classes of employment, including janitors, in school
districts other than first class. Having
specifica\1y mentioned school districts
in addition to municipal. county and
state governments, it becomes unnecessary to determine a distinction between
a school district and a municipal, county or state government.
Therefore, under the provisions of
Section 3079, the eight hour law would
not apply to janitors in school districts
other than I hose of the first class.
Section 3079 was enacted prior to
the amendment of Section 4 of Article
XVIII of the State Constitution. The
amendment to Section 4 of Article
XVIII provides: "A period of eight
hours shall constitute a day's work in al1
industries, occupations, undertakings
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and employments ... " The amendment
was adopted by a vote of the people
at the election in November, 1936, and
thereupon became law. This later enactment effected a repeal of that portion of Section 3079 which permitted
a period of more than eight hours in
any occupation or employment. By the
adoption of the amendment to Section
4 of Article XVIII, the people declared
the general policy of the state on the
subject. (State v. Safeway Stores, Inc.,
106 Mont. 182, 202, 76 Pac. (2nd) 81.)
The amendment specifical1y provides
the legislature "shal1 have no authority
to increase the number of hours constituting a day's work beyond that
herein provided."
It is therefore my opinion eight
hours constitute a day's work for all
janitors in schools, and, therefore, a
school board may not contract to
employ janitors for a work day period
in excess of eight hours.
Sincerely yours,
R. V. BOTTOMLY
Attorney General
Opinion No. 106.
Montana State Training SchoolVoluntary Admission-Board of Public
Welfare, hearing and commitment
Held: I. The county board of public
welfare has the authority to
conduct hearing on voluntary
application for admission to
Montana State Training School
made by parents, or with their
consent, and may make order
requiring payments for maintenance of child.
2. The provisions of Chapter
183, Laws of 1943, authorizing
the county board of public
welfare to examine parents as
to I heir financial ability and to
make an order req uiring tJayment for support and maintenance of the child is regulatory measure, and as such not
unconstitutional.
August 13, 1943.
:'vf r. J. B. Convery, Administrator
State Department of Public VveHare
Staje Capitol
H elena. ?If ontana
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Dear Mr. Convery:
You have submitted the question
whether the provisions of Chapter 183,
Laws of 1943, insofar as they relate to
voluntary admissions of children at the
Montana State Training School at Boulder, requiring the filing of such applications with the' county department of
public welfare and the board of public
welfare holding a hearing for the determination of the ability of the parent or
parents to payor contribute to the maintenance, care and support of such child
while attending such school, and the
making of an order requiring such payments or contributions, is mandatory
in such cases that the application be
filed with the county board of public
welfare. You further inquire whether the
procedure in' cases of voluntary admission before the county board of public
welfare is a constitutional enactment of
our state legislature.
Section 7 of the act provides that,
if stich application for the admission
to the school is made by the parents,
or if by one parent and the other is
dead or absent from the state, or if
the application is made by another
and the approval and consent of such
parent or parents to the person named
in the application being placed in such
school, then such application "shall be
made to and filed with the County
Public \;1/ elfare Board of the county in
which such person resides." The same
section further provides that if the application is not made by the parents or
parent and such approval and consent
has not been endorsed on the application, then such application must be
filed in the District Court of the county
in which the applican~ resides.
As to voluntary admissions, where
the application is made by the parent
with the endorsed approval and consent of the parent or parents on the
aoplication. the language of the act is
clear and unambiguous to the effect
the application must be filed with the
county board of public welfare. It is
my opinion this provision as to the
cases to which it applies is mandatory.
Section 9 of the act provides that,
when the application is filed with the
county board of public welfare, after
investigation ana reports as required
by the act, and the superintendent of
the school advises the board accomo-

dations may be provided therein and
the board determines the applicant is
a proper person to be placed in such
training school, then if it appears to
the board the person named in said
application has means, money or property out of which the cost of his transportation, care, maintenance, clothing
and other necessary personal expenses
in the school or some part thereof,
could be paid, or that he has parents or
other relatives legally liable for his
support and maintenance who are financially able to pay for such transportation, care, maintenance and clothing and other necessary personal expenses while in school, the board then
is directed to make an order requiring
the person or persons having the property or the parent or relatives liable
for the support of such child and is
directed to order such person having
money or property or means or the
financial ability to pay for the above
named items. including transportation
to appear before the board and testify.
After the hearing of such tesimony
the board is directed to fix and determine the amount, if any, to be paid
for such transportation, maintenance,
care, clothing and other necessary expenses out of the monev or means
that it has on hand, or to direct parents
who are legally liable for his support
and maintenance to pay an amount not
exceeding fifty cents (SOc) per day
for the above named expenditures.
It has been suggested the provision
for a hearing and determination of the
ability to pay the county board of public
welfare amounts to vesting this board
with judicial powers and functions and
therefore the act as to this class of cases
is violative of Section 1 of Article IV
of the State Constitution.
This section divides the powers of
governments into three distinct departments, namely, the legislative, executive and judicial. It prohibits the
exercise of powers properly belonging
to one of these departments by a person
or collection of persons charged with
the exercise of powers properly belonging to either of the other departments
except as in the Constitution expressly
directed or permitted.
The board of public welfare is a
branch of the executive department of
!he. g:overnment. Courts belong to the
JudICIal department; and when it is
sought to determine the existence of a
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right or deprive one of the citizens
of a right or property, that is ordinarily
a function of the judicial department.
(State ex reI. Public Service Commission v. District Court, 107 Mont. 240,
84 Pac. (2nd) 325.)
The departments of government are
not entirely independent one from another, and the separation of government
into departments does not mean there
shall be no common link or connection
or dependence of one upon another in
the slightest degree. The protection
of the judicial department from encroachment is not to be sought in
extravagant pretentions to power but
rather in a firm maintenance df its
own clear authority coupled with a
frank and cheerful concession of the
rights of the co-ordinate departments.
(State ex reI. Hillis v. Sullivan, 48 Mont.
320, 137 Pac. 392.)
This constitutional provision does not
prevent the legislature from vestinO"
in administrative executive boards th~
power and authority to enforce regulatory measures. (Fulmer v. Board of
Railway Commissioners, 96 Mont. 22,
28 Pac. 849.)
Insofar as parents of children are
concerned, the parent is entitled to the
custody of a child and must give him
support and education suitable to his
circumstances. (Section 5833, Revised
Codes of M\:mtana, 1935.) The obligation declared by this statute is but a
statement or a common law principle
long recognized.
\\Then the parent either by the filing
of an application or endorsing and approving the same seeking the admission of his child to the institution in
question, he is but performing an obligation imposed upon him by statutory
law. The provision authorizing the
board to examine the parent as to his
financial ability and to make an order
after hearing as to the amount the
parent shall contribute to the support
and maintenance of his child is a regulatory measure with reference to the
admission of children into the training
school, and when the parent makes
the application or endorses it or apprO\'es it he in fact consents to the
application of this regulatory measure.
As to these provisions with reference
to cases of voluntary admission to the
school, where the parent consents to
the placement of the child in the
school, there is in such instances no
deprivation of any right involuntarily
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and therefore no violation of the provision of the Constitution, and as to
such cases the act is constitutional.
But in Section 9 we find the provision that, where some other person
other than the parent has property belonging to the chilld in his possession,
the board of public welfare is authorized to issue a like order to show cause
against such person, who after hearing
his testimony may be ordered to pay
from such money, means or property
for the support of the child. Such a
person who is ordered to pay has not
necessarily .consented to the action of
the board, and while the board in entering the order would be exercising
functions juudicial in character, it is
not vested with judicial power in the
sense in which that expression is used
in the Constitution. The expression
"judicial power" means the power of
the court to decide and pronounce
judgment and carry it into effect between persons and parties who bring
an action before it for decision. The
board is like the workmen's compensation board-it has the power to hear
evidence but it is after all an administrative body. It is without power to
render an enforceable judgment, and its
determinations and awards are not enforceable by execution or other process. ,
Such was the reasoning of the Supreme
Court in sustaining the Workmen's
Compensation law against like attack.
'(Shea v. North Butte Mining Company, 55 Mont. 522, 179 Pac. 499.)
An examination of the provisions of
the act reveals by Section 9 a certified
copy of such order is given to the officer taking such child to the school.
By Section 15 of the act the school
bills the county quarterly for these •
!tems of expenditure and the county
111 turn shaH coHect in its own right.
Since there is no directly enforceable
judgment against such person and the
order of the board is not made enforceable by execution or like process.
on the authority of the last cited case
in a situation such as under discussion, the act is not unconstitutional.
Sincerely yours,
R. V. BOTTOMLY
Attorney General

