128

OPINIONS OF THE ATTORNEY GENERAL

Dear Mr. Goza:
You request my opinion whether an
airline company, engaged in the transportation of property by express, is
subject to taxation, under the provisions of Sections 2305 to 2313, Revised
Codes of Montana, 1935.
Section 2305 provides:
"That any person or persons, joint
stock association or corporation,
wherever organized or incorporated,
engaged in the business of conveying to, from, or through this state
or any part thereof, money packages,
gold silver plate, or any articles by
express service, as distinguished from
the ordinary freight lines of transportation or merchandise and property in this state shall be deemed
an express company.';
I t is to be noted the definition of
an "express company" is all inclusive
and does not only apply to railroads and
companies organized particularly for
this class of service, but applies to all
persons, joint stock associations and
corporations engaged in conveying
property by express service, as distinguished .from the ordinary freight lines
of transportation.
In Commonwealth vs. People's Express Co., 88 N. E. 420, 201 Mass. 564,
it is held the term "express business"
is not confined to carriers using railroads and railways ... the term implies
the idea of regularity as to route and
time of service.
And in American Ry. Express Co. v.
Wright, 91 So. 342, 128 Miss. 593, it
is stated an "express company" is a
firm or corporation engaged in the
business of transporting parcels or
other movable property in the capacity
of ·common carrier.
It is therefore my opinion, those
airline companies which convey property by express service, as distinguished
from ordinary freight lines, as common
carriers and over regular routes and
on regular Aights, come within the
definition of "express company" appearing in Section 2305, Revised Codes
of Montana, 1935, and are subject to
taxation under the provisions of Sections 2305 to 2313, Revised Codes of
:\rontana, 1935.
Sincerely yours,
R. V. BOTTOML Y
Attorney General

Opinion No. 105.
Labor-Schools and School DistrictsJanitors.
Held: Eight hours constitute a day's
work for all janitors in schools,
and, therefore, a school board
may not contract to employ
janitors for a work day in excess
of eight hours.
August 12, 1943.
Mr. John D. Stafford
County Attorney
Cascade County
Great Falls, Montana
Dear Mr. Stafford:
You have submitted for my consideration your opinion rendered to the
clerk of school board number one of
Great Falls. The question considered
in this opinion is as to the legality of
the school board to employ janitors
for longer than eight hours in any
one day. In your opinion you have
reached the conclusion that such employment is prohibited by law. You
refer to the opinion of this office rendered at your request, numbered Opinion No. 70, Volume 20, Report and Official Opinions of the Attorney General.
That opinion dealt with the question
at is relates to county employees. It
was there held a contract of employment entered into by the county commissioners for the performance of services for a period longer than eight
hours in anyone day. would be illegal
and void in violation of Article XVIII,
Section 4 of the State Constitution, and
Section 3079, Revised Codes of Montana, 1935, as amended by Chapter 135,
Laws of 1943. The amendment provides an exception in case of emergency, which is not pertinent to the
question here.
Se.:tion 3079, Revised Codes of Montana, 1935, provides for hours of labor
for state and municipal governments,
mines, mills and smelters. It provides:
"A period of eight hours shall
constitute a day's work in all works
and undertakings carried on or aided
by any municipal, county or state
government, first class school districts and on all contracts let by
them . . . "
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This provision of the statute refers
to "works and undertakings carried on
or aided by any municipal, county, or
state government and first class school
districts, and on al1 contracts let by
them." I am of the opinion this provision refers to works of improvements
such as erection of buildings and
bridges, etc., construction of roads
and highways, etc., for the statute continues in the fol1owing language:
". . . and for a\1 janitors, except
in court houses of sixth and se\'enth
class counties, engineers. firemen,
caretakers, custodians and laborers
employed in or about any buildings.
works, or grounds used or occupied
for any purpose by any municipal,
county or state governments, school
districts of first class, and in mil1s
and smelters for the treatment of
ores and in underground mines, and
in the washing, reducing and treatment of ores."
This latter provision particularly
mentions specific classes of employment. It includes al1 janitors, engineers, firemen, caretakers, custodians
and laborers. employed in or about any
buildings, works, or grounds used or
occupied for any purpose or any municipal, county or state governments,
school districts of first class, and in
milIs and smelters for the treatment
of ores and in underground mines,
and in the washing, reducing and
treatment of ores.
.
It wilI be noted the only exceptions
contained in the statute are janitors
in court houses of sixth and seventh
class counties, and alI classes of employment, including janitors, in school
districts other than first class. Having
specifica\1y mentioned school districts
in addition to municipal. county and
state governments, it becomes unnecessary to determine a distinction between
a school district and a municipal, county or state government.
Therefore, under the provisions of
Section 3079, the eight hour law would
not apply to janitors in school districts
other than I hose of the first class.
Section 3079 was enacted prior to
the amendment of Section 4 of Article
XVIII of the State Constitution. The
amendment to Section 4 of Article
XVIII provides: "A period of eight
hours shall constitute a day's work in al1
industries, occupations, undertakings
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and employments ... " The amendment
was adopted by a vote of the people
at the election in November, 1936, and
thereupon became law. This later enactment effected a repeal of that portion of Section 3079 which permitted
a period of more than eight hours in
any occupation or employment. By the
adoption of the amendment to Section
4 of Article XVIII, the people declared
the general policy of the state on the
subject. (State v. Safeway Stores, Inc.,
106 Mont. 182, 202, 76 Pac. (2nd) 81.)
The amendment specifical1y provides
the legislature "shal1 have no authority
to increase the number of hours constituting a day's work beyond that
herein provided."
It is therefore my opinion eight
hours constitute a day's work for all
janitors in schools, and, therefore, a
school board may not contract to
employ janitors for a work day period
in excess of eight hours.
Sincerely yours,
R. V. BOTTOMLY
Attorney General
Opinion No. 106.
Montana State Training SchoolVoluntary Admission-Board of Public
Welfare, hearing and commitment
Held: I. The county board of public
welfare has the authority to
conduct hearing on voluntary
application for admission to
Montana State Training School
made by parents, or with their
consent, and may make order
requiring payments for maintenance of child.
2. The provisions of Chapter
183, Laws of 1943, authorizing
the county board of public
welfare to examine parents as
to I heir financial ability and to
make an order req uiring tJayment for support and maintenance of the child is regulatory measure, and as such not
unconstitutional.
August 13, 1943.
:'vf r. J. B. Convery, Administrator
State Department of Public VveHare
Staje Capitol
H elena. ?If ontana

