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in the amount of the tax from the 
federal government. 

Sincerely yours, 
R. V. BOTTOML Y 
Attorney General 

Opinion No. 103. 

County Treasurer-Taxation
UncolIectible Personal Taxes. 

Held: Taxes on personal property, de
stroyed or moved from county 
without payment of taxes. must 
be carried on the tax rolls, and 
cannot be dropped therefrom. 

~r r. H. C. Packer 
County Attorney 
Ravalli County 
Hamilton, Montana 

Dear YIr. Packer: 

August 10, 1943. 

You cite the case of a stock of 
merchandise which was burned shortly 
after assessment for taxes, but before 
collection; also an instance where, after 
assessment of taxes but before col
lection, the owner moved from the 
county, leaving no property. 

In connection therewith, you state 
it now appears there is no way to col
lect the taxes, and you ask my opinion 
whether the taxes must he carried 011 
the treasurer's books indefinitely, or if 
the treasurer is authorized to drop 
them from the books. 

Section 2152. Revised Codes of l\1 on
tana, 1935, provides every tax has the 
effect of a judgment against the per
son, and every lien created by this 
title bas the force and effect of an 
execl1tion duly levied against all per
sonal property of the delinquent. The 
judgment is not satisfied nor the lien 
removed until the taxes are paid or 
the property sold for the payment 
thereof. 

And in Ford Motor Co. v. Linnane, 
102 Mont. 325, 335, 57 Pac. (2d) 778, 
the Supreme Court ruled: 

"This court has long been com
m.itted to the theory that all taxes 
are levied upon persons and not up
on property; that it is the person
who is taxed, and that, while strictly 
speaking the property which the per
son owns is used to determine the 

amount of the tax he shall pay, It IS 
the person who after all pays the 
tax. The person is liable. In addi
tion to property being a means of 
determining what the person shall 
pay, it is also security for the pay
ment." 

I t is thus seen the tax is in effect 
a judgment against the owner of the 
property, the property merely being 
security; the fact the property is de
stroyed or removed from the county 
does not release the tax, the liability 
of the taxpayer continuing until pay-
ment is made. . 

vVhile it is true in many instances 
the destruction or removal of property 
will, as a practical thing, result in non
payment of the tax, the fact remains 
the tax is still an obligation of the 
owner, and is an asset of the different 
taxing agencies. To permit the drop
ping of the tax from the tax rolls, 
would in effect authorize the taxing 
officials of the county to determine the 
owner will not pay a lawful claim 
against him. 

I am unable to find any specific 
statutory authority for the county 
treasurer, or any other coun ty official, 
to make such determination or· to drop 
the taxes from the tax rolls, under 
these or similar facts. 

I t is therefore my opinion the taxes 
must be carried on the tax rolls, until 
such time as the legislature may, in 
its discretion, authoriZe a different pro
cedure. 

Sincerely yours, 
R. V .. BOTTOML Y 
Attorney General 

Opinion No. 104. 

Taxation-Airlines Subject to Tax as 
Express Companies-Express . 

Company Taxation. 

lIeld: Airline companies conveying 
property by express service, and 
as common carriers, over regu
lar routes and on regular flights 
are subject to taxation under 
Sections 2305 to 2313, Revised 
Codes of Montana, 1935. 

August 11, 1943. 

Mr. Sam D. Goza, Chairman 
State Board of Equalization 
State Capitol 
H elena, Montana 
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Dear Mr. Goza: 

You request my opinion whether an 
airline company, engaged in the trans
portation of property by express, is 
subject to taxation, under the provi
sions of Sections 2305 to 2313, Revised 
Codes of Montana, 1935. 

Section 2305 provides: 

"That any person or persons, joint 
stock association or corporation, 
wherever organized or incorporated, 
engaged in the business of convey
ing to, from, or through this state 
or any part thereof, money packages, 
gold silver plate, or any articles by 
express service, as distinguished from 
the ordinary freight lines of trans
portation or merchandise and prop
erty in this state shall be deemed 
an express company.'; 

I t is to be noted the definition of 
an "express company" is all inclusive 
and does not only apply to railroads and 
companies organized particularly for 
this class of service, but applies to all 
persons, joint stock associations and 
corporations engaged in conveying 
property by express service, as distin
guished .from the ordinary freight lines 
of transportation. 

In Commonwealth vs. People's Ex
press Co., 88 N. E. 420, 201 Mass. 564, 
it is held the term "express business" 
is not confined to carriers using rail
roads and railways ... the term implies 
the idea of regularity as to route and 
time of service. 

And in American Ry. Express Co. v. 
Wright, 91 So. 342, 128 Miss. 593, it 
is stated an "express company" is a 
firm or corporation engaged in the 
business of transporting parcels or 
other movable property in the capacity 
of ·common carrier. 

It is therefore my opinion, those 
airline companies which convey prop
erty by express service, as distinguished 
from ordinary freight lines, as common 
carriers and over regular routes and 
on regular Aights, come within the 
definition of "express company" ap
pearing in Section 2305, Revised Codes 
of Montana, 1935, and are subject to 
taxation under the provisions of Sec
tions 2305 to 2313, Revised Codes of 
:\rontana, 1935. 

Sincerely yours, 
R. V. BOTTOML Y 
Attorney General 

Opinion No. 105. 

Labor-Schools and School Districts
Janitors. 

Held: Eight hours constitute a day's 
work for all janitors in schools, 
and, therefore, a school board 
may not contract to employ 
janitors for a work day in excess 
of eight hours. 

Mr. John D. Stafford 
County Attorney 
Cascade County 
Great Falls, Montana 

Dear Mr. Stafford: 

August 12, 1943. 

You have submitted for my con
sideration your opinion rendered to the 
clerk of school board number one of 
Great Falls. The question considered 
in this opinion is as to the legality of 
the school board to employ janitors 
for longer than eight hours in any 
one day. In your opinion you have 
reached the conclusion that such em
ployment is prohibited by law. You 
refer to the opinion of this office ren
dered at your request, numbered Opin
ion No. 70, Volume 20, Report and Offi
cial Opinions of the Attorney General. 
That opinion dealt with the question 
at is relates to county employees. It 
was there held a contract of employ
ment entered into by the county com
missioners for the performance of serv
ices for a period longer than eight 
hours in anyone day. would be illegal 
and void in violation of Article XVIII, 
Section 4 of the State Constitution, and 
Section 3079, Revised Codes of Mon
tana, 1935, as amended by Chapter 135, 
Laws of 1943. The amendment pro
vides an exception in case of emer
gency, which is not pertinent to the 
question here. 

Se.:tion 3079, Revised Codes of Mon
tana, 1935, provides for hours of labor 
for state and municipal governments, 
mines, mills and smelters. It provides: 

"A period of eight hours shall 
constitute a day's work in all works 
and undertakings carried on or aided 
by any municipal, county or state 
government, first class school dis
tricts and on all contracts let by 
them ... " 
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