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6). It is presumed to be constitu
tional, and all doubts will be resolved 
in favor of its validity if it is pis
sible so to do. (State ex reI. Toom
ey v. State Board of Examiners, 
74 Mont. I, 238 Pac. 316, 320.) The 
invalidity of a statute must be shown 
beyond a reasonable doubt before the 
court will declare it to be unconstitu
tional. (Herrin v. Erickson, 90 
Mont. 259, 2 Pac. (2d) 296.) And 
a statute will not be held unconstitu
tional unless its violation of the 
fundamental law is clear and pal
pable. (Hill v. Rae, 51 Mont. 378, 
158 Pac. 826.) 

And in reference to this matter our 
duty to hold the chapter constitutional 
is made more imperative by the state
ment appearing in Adami v. Lewis and 
Clark County, 138 Pac. (2nd) 969 as 
follows: 

"On the other hand, it is apparent 
that the constitutional provision does 
not forbid the application of Chap
ter 169 to an officer whose election 
or appointment occurs after the ef
fective date of the Act, and' that as 
to him Chapter 169 is valid." 

The writer recognizes the fact the 
Supreme Court was not considering 
the constitutional provision here under 
examination, and was referring to Sec
tion 31, Article V; but until such time 
as the Supreme Court, by a direct 
proceeding, overrules this statement, 
there is no alternative for this office 
other than to hold the chapter con
stitutional. 

It is, therefore, my opinion Chapter 
169, Laws of 1943, is constitutional 
and valid, and county officers, justices 
of the peace and constables, either ap
pointed or elected after its effective 
date, i. e., March 4th, 1943, are en
titled to the increase of ten per cent 
111 salaries therein provided. 

Sincerely yours, 
R. V. BOTTOML Y 
Attorney General 

Opinion No. 102. 

Soil Conservation District-Taxation, 
Gasoline Refund. 

Held: A soil conservation district 
may not apply in its own name 
for a refund for the federal tax 

paid on gasoline, diesel fuel or 
oil, but a soil conservation 
district may purchase petro
leum products from a manufac
turer or refiner who will allow 
a discount in the same amount 

. as the tax. The manufacturer 
or refiner may then secure a 
refund in the amount of the 
tax from the federal govern
ment. 

August 9, 1943. 

Mr. J. E. Norton, Chairman 
State Soil Conservation Committee 
Bozeman, Montana 

Dear Mr. Norton: 

You have requested my opinion 
whether a soil conservation district, as 
a legal subdivision of the State of Mon
tana, is entitled to federal tax exemp
tions on gasoline, diesel fuel and oil 
used in connection with the operation 
of district-owned equipment. 

Section 3412, Title 26, U. S. C. A., 
as amended, provides there shall be a 
tax of 10 cents on gasoline or fuel 
used for the propulsion of motor ve
hicles. This tax is levied on the pro
ducer or refiner and is paid by him 
to the government. 

Section 3443, Title 26, U. S. C. A., 
provides for a refund to the manufac
turer or refiner who sells gasoline or 
fuel "for the exclusive use of the 
United States, any state, territory of 
the United States, or any political sub
division of the foregoing or the Dis
trict of Columbia. 

I t has been the policy of the federal 
government to allow the refund to 
the producer or manufacturer only 
when he coule! furnish satisfactory 
evidence the amount of the tax was 
not included in the sale price and not 
passed on to the purchaser. (Andrew 
Jergens Co. v. Conner, 31 Fed. (2d) 
686; Feitler v. Harrison, 126 Fed. (2d) 
449.) 

It is my opinion therefore, a soil 
conservation district may not apply in 
its own name for a refund for the 
federal tax paid on gasoline, diesel 
fuel or oil, but a soil conservation 
district may purchase petroleum prod
ucts from a manufacturer or refiner 
who will allow a discount in the same 
amount as the tax. The manufacturer 
or refiner may then secure a refund 
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in the amount of the tax from the 
federal government. 

Sincerely yours, 
R. V. BOTTOML Y 
Attorney General 

Opinion No. 103. 

County Treasurer-Taxation
UncolIectible Personal Taxes. 

Held: Taxes on personal property, de
stroyed or moved from county 
without payment of taxes. must 
be carried on the tax rolls, and 
cannot be dropped therefrom. 

~r r. H. C. Packer 
County Attorney 
Ravalli County 
Hamilton, Montana 

Dear YIr. Packer: 

August 10, 1943. 

You cite the case of a stock of 
merchandise which was burned shortly 
after assessment for taxes, but before 
collection; also an instance where, after 
assessment of taxes but before col
lection, the owner moved from the 
county, leaving no property. 

In connection therewith, you state 
it now appears there is no way to col
lect the taxes, and you ask my opinion 
whether the taxes must he carried 011 
the treasurer's books indefinitely, or if 
the treasurer is authorized to drop 
them from the books. 

Section 2152. Revised Codes of l\1 on
tana, 1935, provides every tax has the 
effect of a judgment against the per
son, and every lien created by this 
title bas the force and effect of an 
execl1tion duly levied against all per
sonal property of the delinquent. The 
judgment is not satisfied nor the lien 
removed until the taxes are paid or 
the property sold for the payment 
thereof. 

And in Ford Motor Co. v. Linnane, 
102 Mont. 325, 335, 57 Pac. (2d) 778, 
the Supreme Court ruled: 

"This court has long been com
m.itted to the theory that all taxes 
are levied upon persons and not up
on property; that it is the person
who is taxed, and that, while strictly 
speaking the property which the per
son owns is used to determine the 

amount of the tax he shall pay, It IS 
the person who after all pays the 
tax. The person is liable. In addi
tion to property being a means of 
determining what the person shall 
pay, it is also security for the pay
ment." 

I t is thus seen the tax is in effect 
a judgment against the owner of the 
property, the property merely being 
security; the fact the property is de
stroyed or removed from the county 
does not release the tax, the liability 
of the taxpayer continuing until pay-
ment is made. . 

vVhile it is true in many instances 
the destruction or removal of property 
will, as a practical thing, result in non
payment of the tax, the fact remains 
the tax is still an obligation of the 
owner, and is an asset of the different 
taxing agencies. To permit the drop
ping of the tax from the tax rolls, 
would in effect authorize the taxing 
officials of the county to determine the 
owner will not pay a lawful claim 
against him. 

I am unable to find any specific 
statutory authority for the county 
treasurer, or any other coun ty official, 
to make such determination or· to drop 
the taxes from the tax rolls, under 
these or similar facts. 

I t is therefore my opinion the taxes 
must be carried on the tax rolls, until 
such time as the legislature may, in 
its discretion, authoriZe a different pro
cedure. 

Sincerely yours, 
R. V .. BOTTOML Y 
Attorney General 

Opinion No. 104. 

Taxation-Airlines Subject to Tax as 
Express Companies-Express . 

Company Taxation. 

lIeld: Airline companies conveying 
property by express service, and 
as common carriers, over regu
lar routes and on regular flights 
are subject to taxation under 
Sections 2305 to 2313, Revised 
Codes of Montana, 1935. 

August 11, 1943. 

Mr. Sam D. Goza, Chairman 
State Board of Equalization 
State Capitol 
H elena, Montana 
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