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regulations of the bureau of animal 
industry, United States department 
of agriculture." 

Section 1 of Chapter 177, Laws of 
1937, referred to above, providesln 
part: 

"Where a carcass or carcasses of 
animals ordered destroyed by this 
act are found, upon official post
mortem inspection, to be fit for human 
consumption, the owner shall receive 
the net proceeds from the sale of such 
carcass or carcasses, which proceeds 
shall be deducted from his claim 
against the state and county on ac
count of such slaughter .... " (Em
phasis mine.) 

Please note the above provision does 
not say such deduction shall be from the 
amount of indemnity the state and 
county are authorized to pay. It says 
the deduction shall be from the owner's 
claim against the state and county. 
Thus the net proceeds from the salvage 
of the animal destroyed as a result of 
being affected with an incurable disease 
shall be deducted from the amount 
resulting fro m a computation 0 f 
seventy-five percent (75%) of its ap
praised value before the indemnity the 
state and county shall pay is computed. 
A similar deduction from the full ap
praised value of animals destroyed as 
a result of coming within class two 
would precede the determination of the 
amount of indemnity the state and 
county would pay for such animals. 

Hence, it is my opinion: 

A person whose livestock is de
stroyed by order of the state veteri
nary surgeon or a deputy state veteri
nary surgeon as a result of being 
affected with an incurable disease is 
entitled to be paid for each of such 
animals on the basis of seventy-five 
percent (75%) of its appraised value. 

A person whose livestock is de
stroyed by order of the state ver
erinary surgeon or a deputy state 
veterinary surgeon as a result of 
being affected with or exposed to an 
infectious-contagious, communicable, 
or dangerous disease, which is not 
of its nature necessarily fatal, is en
titled to be paid for each of such 
animals on a basis of its full ap
praised value. 

The total combined amount of 
indemnity paid for such animal, in 

either of the above cases, by the 
state and county shall not exceed the 
sum of one hundred dollars ($100.00) 
for any registered purbred animal or 
the sum of fifty dollars ($50.00) for 
any grade animal. 

If the carcass of an animal destroyed 
under the provisions of Chapter 75, 
Laws of 1943, has a salvage value, 
the net proceeds from such salvage 
shall be deducted from the owner's 
claim against the state and county
seventy-five percent (75%) of the 
appraised value of an animal affected 
with or exposed to an infectious
contagious, communicable or dan
gerous disease, which is not of its 
nature necessarily fatal-not from the 
maximum amount of indemnity which 
the state and county are authorized to 
pay. 

Sincerely yours, 
R. V. BOTTOML Y 
Attorney General 

Opinion No. 100. 

Counties-Hours of Labor
Emergency. 

Held: A board of county commis
sioners may legally pay a claim 
for necessary work performed in 
excess of eight hours where 
such work is occasioned by an 
unforseen emergency, and the 
county received a benefit there
from. 

Mr. John D. Stafford 
County Attorney 
Cascade County 
Great Falls, Montana 

Dear Mr. Stafford: 

July 31, 194~. 

You have submitted for my con
sideration your opinion rendered to the 
county commissioners on July 14, 1943. 
The question at issue is: 

"May employees of the county, in 
the course of work, based on an eight 
(8) hour day, work over the said 
eight hour period when confronted by 
an emergency calling for such ad
ditional time and would this addi
tional work, above and beyond eight 
hours, be a valid and legal charge 
against the county?" 
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After a consideration of the facts 
and the law applicable thereto, I must 
agree with your conclusion, which 
answers the question presented in the 
affirmative. 

As pointed out by you, this office in 
Opinion No. 70, Volume 20, Report 
and Official Opinions of the Attorney 
General, held the county commissioners 
may not contract for the performance 
of work or services for a longer period 
than eight hours, because such a con
tract would be in violation of the eight 
hour statutes and the Constitution of 
the state and hence, invalid and unen
forceable .. However, a different situa
tion is presented in the facts here con
sidered. vVhile it is true the statute or 
constitutional provision makes no ex
ception with regard to emergencies, I 
am of the opinion that-when a situa
tion confronts the county commission
ers where, in order to preserve county 
property or the health or safety of the 
inhabitants of the county, it becomes 
necessary for the employees to con
tinue their work beyond the eight hour 
period-under the general principles of 
law and equity such workmen would 
be entitled to be compensated therefor. 

An employee would indeed be dere
lict in his duty were he to permit the 
destruction of county property or the 
endangering of the health and saftey 
of the inhabitants, by terminating his 
services at the completion of his eight 
hour day, when because of an emer
gency to continue would preserve the 
property or the health and safety of 
the inhabitants. In equity and good 
conscience the workman who was true 
to his duty and performed services in 
excess of eight hours in an emergency, 
thereby preserving county property, or 
protecting the health or saftey of the 
inhabitants, should be rewarded for 
such services, although the county com
missioners could not validly contract 
with a workman to perform services in 
excess of the constitutional limit of 
eight hours. 

In addition to the case of First 
National Bank of Nashua, 112 Mont. 
18, 113 Pac. (2nd) 783, cited by you 
in your opinion, we think it not amiss 
to refer to the early case of State ex 
reI. Northwestern National Bank of 
Great Falls v. Dickerman, County 
Treasurer, 16 Mont. 279, where our 
Supreme Court discusses the subject of 
iIlegal or void contracts from the 
standpoint of equity, and approves the 

following general rule stated by Mora
wetz on Private Corporations: 

"The general rule is that, if an 
agreement is legally void and unen
forceable by reason of some statutory 
or common-law prohibition, either 
party to the agreement who has re
ceived anything from the other party, 
and has failed to perform the agree
ment on his part, must account to the 
latter for what has been so received. 
Under these circumstances the courts 
will grant relief irrespective of the 
invalid agreement, unless it involves 
some positive immorality, or there 
are other reasons of public policy 
why the courts should refuse to 
grant any relief in the case." 

In the event it is necessary for a 
workman to perform work for the 
county caused by an emergency and 
such work must be performed by work
ing in excess of eight hours, there is an 
implied contract on the part of the 
county to compensate for such work 
where the county has received a benefit 
therefrom. 

It is therefore my opinion a board 
of county commissioners may legally 
pay a claim for necessary work per
formed in excess of eight hours where 
such work was occasioned by an un
foreseen emergency, and the county 
received a benefit therefrom. 

Sincerely yours, 
R. V. BOTTOML Y 
Attorney General 

Opinion No. 101. 

Constitutional Law-County Officers
Salaries-Increase of Salaries-Justices 

of the Peace-Constables. 

Held Chapter 169, Laws of 1943, is 
valid and constitutional, and 
county officers, justices of the 
peace and constables, either ap
pointed or elected after its ef
fective date, are entitled to the 
increase of 10% in salaries 
therein provided. 

l\[r. E. E. Fenton 
County Attorney 
Treasure County 
Hysham. ~10ntana 

August 7, 1943. 
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