
512-513] OPINIONS OF THE ATTORNEY GENERAL 883 

No. 512 

STATE PENITENTIARY - SHERIFFS - DELIVERY OF 
PRISONERS-DOCUMENTS NECESSARY 

Held: Only documents necessary to be delivered by sheriff to warden 
is certified copy of Judgment and certified copy of information 
or indictment. 

Mr. Dudley Jones, Warden 
Montana State Prison 
Deer Lodge, Montana 

Dear Mr. Jones: 

November 21, 1942. 

You have submitted the following question: 

What committment papers are necessary to be delivered by the 
sheriff to the warden of the penitentiary at the time the sheriff de­
livers a prisoner to the said warden? 

In answering the foregoing question it is only necessary to refer to 
the statutes and specifically to Section 12090, Revised Codes of Montana, 
1935, as amended by Chapter 125 of the Laws of 1941, which is as follows: 

"Judgment of Imprisonment-Duty of Sheriff. If the judgment 
is for imprisonment in the state prison, the sheriff of the county must, 
upon receipt of a certified copy thereof, take and deliver the defendant 
to the warden of the state prison. He must also deliver to the warden 
a certified copy of the judgment, a certified copy of the information or 
indictment, and take from the warden a receipt for the defendant." 

It wi1l be noted from the foregoing that when the sheriff of a county 
receives a certified copy of the judgment of imprisonment in the state 
prison, he must then take and deliver the defendant to the warden of the 
state prison. At the same time the said sheriff must also deliver to the 
warden of the penitentiary a certified copy of the information or indict­
ment. The sheriff will then take from the said warden a receipt for the 
defendant. 

The certified copy of the judgment and the certified copy of the infor­
mation or indictment, as the case may be, is the evidence of the warden's 
authority for detaining the prisoner. 

Sincerely yours, 

No. 513 

R. V. BOTTOML Y 
Attorney General 

STATE BUREAU OF CRIMINAL IDENTIFICATION­
COUNTY-CLAIMS 

Held: Tqe Legislature having failed to make any appropriation for the 
functioning of the State Bureau of Criminal Identification and 
Investigation, the said Bureau is inoperative until the Legislature 
makes the necessary appropriation. 

Mr. Frank J. Roe 
County Attorney 
Silver Bow County 
Butte, Montana 

November 23, 1942. 
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Dear Mr. Roe: 

I am in receipt of your letter of November 13, 1942, together with the 
file, iri which you request my views concerning a claim presented by Mr. 
Dudley Jones, Montana State Prison, against Silver Bow County, for 
"Photographs and Fingerprints of Incoming Inmates and Inmates being 
Discharged and Paroled or by Commutation of Sentence ... " It is my 
understanding the criminal records were furnished the sheriff of Silver 
Bow County in order that he might keep his files up to date. You ask 
whether or not 'such claim is a proper and legal charge against the county. 

In the view I take, the claim may be disposed of under Chapter 116 
of the Penal Code, Volume 5, Revised Codes of Montana, 1935. The 
chapter provides for the creation of the State Bureau of Criminal Identi­
fication and Investigation. Section 12465.3 provides: , 

"Duties of superintendent of bureau. The superintendent shall pro­
cure and file for record photographs, pictures, descriptions, finger 
prints, measurements and such other information as may be pertinent, 
.of all person who have been or may hereafter be convicted of felony 
within the state, and of all well-known and habitual criminals from 
wherever procurable, and it shall be the duty of the person in charge 
of any state institution to furnish any such material to the superin­
tendent of the state bureau of criminal identification upon request of 
the superintendent. The superintendent shall cooperate with and 
assist sheriffs, chiefs of police and other law officers in the establish­
ment of a complete state system of criminal identification and in 
obtaining finger prints and other means of identification of all per­
sons arrest~d on charge of felony. He shall also file for record the 
finger print impressions of all persons confined in any work-house, 
ja,iI,' re£orm!ltory, or penitentiary, for the violation of state laws, and 
such other information as he may receive from law enforcement offi­
cials of the state and its subdivisions." (Emphasis mine.) 

Section 12465.6 provides: 

"Instruction to be given local bureaus. It shall be the duty of the 
superintendent to afford assistance and, when practicable, instruction 
to sheriffs', chiefs of police and other law officers in the establish­
ment of efficient local bureaus of identification in their districts and 
in making them proficient in procuring finger print records." 

Section 12465.8 provides: 

"Appropriations for bureau to be made by legislature. The state 
legislature shall make the necessary appropriations for the purpose 
of paying the expenses necessary to carry into effect and operation 
the said bureau and tp maintain and operate the same." 

An examination of Chapter 116, and particularly those sections quoted, 
discloses an intention of the legislature to create and maintain a "com­
plete state system of criminal identification." It contemplates mutual 
assistance between the superintendent of the state bureau··ill1d the loca'! 
officers for the identification and investigation of 'pe.j-sbi:ls·":charged with 
felony. Section 12465.4 makes it the mandatory duty oLi :'sheriff and local 
officers, on the arrest of any person for a felony, to immediately take his 
finger prints and forward the same to the superintendent of the state 
bureau. Section' 12465.3 makes it the duty of the. superintendent to file 
such records, and requires him to cooperate· with, and assist .. the local 
officers in the establishment of a state system of identification, and "in 
obtaining finger prints and other means of identification of all persons 
arrested on charge of felony." Section 12465.8 requires the legislature to 
appropriate sufficient funds for paying expenses of maintaining and operat­
ing the state bureau. 
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It is my opinion the legislature evidenced in Chapter 116, Volume 5, 
Revised Codes of Montana, 1935, an intention to establish and maintain, 
at state expense, a state bureau of criminal identification and investigation, 
and it was not the intention of the legislature that the mutual services 
required of the superintendent and local officers should be the basis of 
claims against either the state or county or other subdivision. 

Since the legislature, however, has failed to make any appropriation 
for the functioning of the state bureau of criminal identification and in­
vestigation, the bureau is inoperative until the legislature makes the neces­
sary appropriation. 

Sincerely yours, 

No. 514 

R. V. BOTTOML Y 
Attorney General 

STATE INDUSTRIAL SCHOOL-TEACHERS, contracts 
with-TEACHERS' RETIREMENT SYSTEM-SCHOOLS 

Held: 1. A teacher in the Montana State Industrial School comes within 
the provisions of the Teachers' Retirement System, and the 
retirement board has the power to so declare. 

2. The local executive board (Montana Industrial School), having 
been granted the power to appoint teachers, has the implied 
power to enter into contracts with teachers, which contracts 
are subject to correction, approval or change by the State Board 
of Education. 

Mr. S. R. McCleery 
President 
Montana State Industrial School 
Miles City, Montana 

Dear Mr. McCleery: 

November 24, 1942. 

You have requested my opinion in regard to the questions: 

1. Do the teachers in the Montana State Industrial School come 
within the provisions of the Teachers' Retirement System? 

2. May the Montana State Industrial School enter into contracts 
with teachers concerning their employment? 

In considering the first question submitted, it is necessary to examine 
pertinent sections of the Teachers' Retirement System Act. 

Section 4, Chapter 215, Laws of 1939, provides in part: 

"(1) The membership of the r-etirement system shall consist of. the 
following: 

"(c) All persons who become teachers or re-enter the teaching 
service in the public elementary or high schools on or after the first 
day of September, nineteen hundred and thirty-seven, and all persons 
who become teachers or re-enter the teaching service in the University 
of Montana on or after the first day of September, nineteen h'undred 
and thirty-nine, shall become members of the retirement system by 
virtue of their appointment as teachers." 

This section would apply to all teachers who are teaching or entered 
teaching service in the public elementary or high schools since 1937, while 
other sections include those who were in service prior to 1937 and continue 
in the service. 
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