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tana, 1935, providing for entry of default are directory (State ex reI. Kohl,
46 Mont. 348, 355, 128 Pac. 582), and unless the party entitled to default
takes affirmative action for entry thereof, he, by his conduct, in effect grants
further time to the other party (Edenfield v. Seal Co. Inc., 74 Mont. 509,
512, 241 Pac. 227; Mitchell v. Banking Corp. of Montana, 81 Mont. 459,
469, 264 Pac. 127).
While it is true under the facts stated, and by reason of the Soldiers' and
Sailors' Relief Act, supra, default cannot be entered without the filing of
the affidavit showing nonmilitary service, still, in the absence of an exception in that act or in Section 8932, Revised Codes of Montana, 1935,
providing for relief from the payment of fees, no exception can be read
into the act or the section. Relief can only be extended by the legislature.
It is, therefore, the opinion of this office it is the duty of the clerk of the
court to collect the fees in question, under the facts stated.
Sincerely yours,
R. V. BOTTOMLY
Attorney General

No. 494
COUNTY AUDITOR, term of office of-CONSTITUTION,
amendments to the-OFFICES AND OFFICERS
Held: The adoption of the proposed amendment to Section 6, Article XVI
of the Constitution of the State of Montana will not itself make the
term of office of County Auditor four years in length. An act of
the legislature will be necessary to extend the term of such office
from two to four years.
September 29, 1942.
Mr. Frank J. Roe
County Attorney
Silver ·Bow County
Butte, Montana
Dear Mr. Roe:
You have submitted to this office the question:
"In the event of the adoption of the Constitutional Amendment
proposed by Chapter 116 of the Laws of 1941, will the term of County
Auditors elected in November, 1942, be extended to four years?"
Section 4 of Chapter 116 of the Laws of 1941 covers the proposed
amendment as applied to the office of county auditor, and provides:
"That Section 6 of Article XVI of the Constitution of the State
of Montana, be, and the same is hereby amended so as to read as
follows:
"'Section 6. The legislative assembly may provide for the election or appointment of such other county, township, precinct and municipal officers as public convenience may require and their terms of
office shall be as prescribed by law, not in any case to exceed four
(4) years, except as in the Constitution otherwise provided.' "
The only change in Section 6 of Article XVI contemplated in the proposed amendment is in the term of office which was increased to four
years from two years.
It is to be noted the proposed amendment does not specifically mention
the office of county auditor.
In the case of State ex reI. ~fcGinnis v. Dickinson, 26 Mont. 391, 68 Pac.
468, the Supreme Court of Montana said:
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'~The office of county auditor is not expressly provided for in the
constitution; that instrument is silent upon the subject. (Section 5 of
Article XVI) If authority be requisite for the creation of the office,
such authority may be found in Section 6 of Article XVI, which
ordains that 'the legislative assembly may provide the election or
appointment of such other county . . . officers as public convenience
may require and their terms 6f office shall be prescribed by law .. :
"That the legislative assembly, having created the office, had the
authority to abolish it or to restrict it to counties of a certain class,
must be conceded."

From the above quoted section of .the Constitution and the interpreta'tion by the Supreme Court it is appa'rent the office of county auditor is not
created by the Constitution, but is dependent for its existence upon the
act of the legislature. The proposed amendment is not self-executing and
does not establish the office or define its term, but is permissive in that the
legislature may provide for the office and its term "not to exceed four (4)
years" as a maximum length of time.
The proposed amendment to Section 6 of Article XVI is to be distinguished from the Amendment to Section 5 of Article XVI. The amendment to Section 6 was self-executing in that specific offices were named
and their term extended from two to four years.
The case of State ex reI. O'Connell v. Duncan, 108 Mont. 141, 88 Pac.
(2nd) 73, held the amendment to the Section 5 of Article XVI was selfexecuting and the sheriff who was elected at the same general election the
amendment was adopted was entitled to a four year term. The court in
considering the question as to whether the amendment was self-executing
applied the test adopted in an earlier Montana case:
"In State ex reI. Bennett v. State Board of Examiners, 40 Mont.
59, 104 Pac. 1055, it was said: 'A constitutional provision may be said
to be self-executing if it supplied a sufficient rule by means of which
the right given may be enjoyed and protected, or the duty imposed may
be enjoyed and protected or, the duty imposed may be enforced; and
it is not self-executing when it merely indicates principles, without
laying down rules by means of which those principles may be given
the force of law.' "
The proposed amendment does not define "a sufficient rule by which
the right given may be enjoyed" as it merely states, "The legislative assembly may provide for such other county . . . officers as public convenience may require." We must look to the codes for the statutes creating and defining the term of the office of county auditor.
Section 4725, Revised Codes of Montana, 1935, provides one of the
officers of a county shall be "a county auditor, except in the sixth, seventh,
and eighth class counties."
Section 4728. Revised Codes of Montana, 1935, as amended by Chapter
134, Laws of 1939. provides in part:
"The county attorneys, county auditors, and all elective township
officers must be elected at each general election as now provided by
law."
Section 4825, Revised Codes of Montana, 1935, provides:
"There shall be elected in and for each county of the class named
in the preceding section, at the general election to be held in November,
1892, and quadrennially thereafter, some male person to serve as
county auditor of the county for which he shall be elected for the
term of four years, and until his successor shall be elected and qualified. the term to begin on the first Monday in January succeeding his
election."
However. Section 6 of Article XVI of the Constitution provided that
terms of office of "such other county offices" shall not exceed two years;
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and this section limited the provisions of Section 41325, although Section
4825 had never been specifically held unconstitutional.
There is a conflict between the terms of Section 4728, Revised Codes of
Montana, 1935, before amendment, and the terms of Section 4825, Revised
Codes of Montana, 1935. Section 4728, before amendment, provided:
"All elective county and township officers, except county commissioners, must be elected at the general election to be held in the
year 1894, and at the general election to be held every second year
thereafter."
It is not necessary to determine this conflict, however, because Section
4728, Revised Codes of Montana, 1935, was amended by Chapter 134, Laws
of 1939, which impliedly amended Section 4825, as it contained the phrase .
"as now provided by law."
The fact that county attorneys and county auditors are considered together in this amendment indicates that "as now provided by law" was
intended to mean that both Sections 4728 and 4825 were to be construed
in the light of the constitution. As county attorneys, at the time of the
amendment were specifical1y limited to a two year term and so-auditors
being grouped with county attorneys-Section 4825 was impliedly repealed
insofar as it provided a four year term for auditors.
It is my opinion that, if the proposed amendment to Section 6, Article
XVI, of the Constitution of the State of Montana is adopted by the people
at the election held in November, 1942, the term of the office of county
auditor will not be extended because of the adoption of such amendment
to four years. It will take an act of the legislature to create a four year
term for the office of county auditor.
Sincerely yours,

R. V. BOTTOML Y
Attorney General

No. 495

STATE BOARD OF LAND COMMISSIONERS-STATE
LAND-CONSTITUTION
Held: State Board of Land Commissioners authorized and empowered by
Section 1805.115, Revised Codes of Montana, 1935, to execute a
deed to the United States for a section of school land, heretofore
patented to the State, where a portion of said section is mineral
land. Said Section 1805.115 held constitutional under facts of
opinion.
Mr. J. W. Walker
Commissioner
Department of State Lands
Helena, Montana

September 30, 1942.

Dear Mr. Walker:
You have advised th~ United States has isued patent to the State of
Montana, covering Section 36, Township 19 North, Range 30 West, but
the patent was issued in error by reason of the fact that in 1903 the United
States issued a patent on a mineral claim on about seventy-eight acres of
the section; further, the Commissioner of the General Land Office advises,
since title had already passed from the government when patent was issued
to the state, the conflict in title to the seventy-eight acres must be resolved
by court action. However,

