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Section II of Article IX of the Montana Constitution provides any 
person qualified to vote at general elections shall be eligible to any office 
in the state. 

Section 2 of said Article IX requires a person to be twenty-one years 
of age or over in order to be entitled to vote. 

The Constitution does not create the position of deputy county office, 
but by acts of the Legislative Assembly, enacted since the adoption of the 
Constitution, such office has been created by implication, if not directly. 

Thus, Section 4874, Revised Codes of Montana, 1935, among other 
things, provides the board of county commissioners shall have the power 
to fix and determine the number of deputy county officers. 

Section 4733, Revised Codes of Montana, 1935, provides whenever the 
official name of any principal officer is used in any law conferring power, 
imposing duties or liabilities, it includes his deputies. 

Section 435, Revised Codes of Montana, 1935, provides deputies must, 
within ten days after receiving notice of their appointment, take and file 
an oath in the manner required of their principals. 

There are other sections of the codes which could be cited, but these 
are sufficient to demonstrate what a deputy, being required to take and 
file the official oath of office and having the same powers, duties and 
liabilities as the principal, is. a county officer. 
, Section 4723, Revised Codes of Montana, 1935, requires a person to 
be at least twenty-one years of age in order to be eligible to a county office, 
being a restatement of the constitutional provision above quoted. 

It is, therefore, the opinion of this office, that in order to be qualified 
to hold the position of deputy clerk of the district court, a person must 
be at least twenty-one years of age. 

This opinion is in harmony with prior opinions of this office appearing in 
Volume 2, Page 56, and Volume 9, page 218, Report and Official Opinions 
of Attorney General, and is not in conflict with the opinion appearing in 
Volume 1, page 281, which limited the opinion to a person performing 
ministerial duties, a far different situation to the one confronting a deputy 
clerk of the district court, who in many instances will perform duties of a 
judicial nature, particularly in probate matters in the absence of the 
district judge, and will also be administering and certifying oaths and 
affirma tions. 

Sincerely yours, 

No. 481' 

R. V. BOTTOML Y 
Attorney General 

BOARD OF EXAMINERS-SOLDIERS HOME
SALARIES 

Held: Board of Examiners has a controlling supervisory power over the 
Board of Managers of the Soldiers Home, in detennining the 
amount of salaries and compensation to be paid the employees of 
said home. 

E. P. Cockrell, M. D. 
Chairman, Board of Managers 
Montana Soldiers' Home 
Kalispell, Montana 

Dear Dr. Cockrell: 

September 11, 1942. 

You have requested an opinion of this office as to the authority of the 
Board of Managers of the Montana Soldiers' Home to fix the compensa
tion of various employees. Your request is occasioned by reason of the 
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fact the pay roll of the month of March was held up by the Board of 
Examiners until the approval of the Board was obtained to some salary 
increases, which your Board had approved at its regular March meeting. 

Section 1533, Revised Codes of Montana, 1935, providing the powers of 
the Board of Managers of the Soldiers' Home states: 

"Salaries of the commandant and all subordinate officials and such 
other employees as may be necessary shall be fixed by said Board of 
Managers; provided, that the compensation so paid shall in no case 
exceed such reasonable and necessary compensation as is paid for 
like services in similar institutions." 

In the absence of constitutional or other statutory provisions this sec
tion would give authority to the Board of Managers to fix compensation 
of the commandant, subordinate officers, and other employees. The au
thority, however, must be viewed in the light of constitutional and other 
statutory provisions. 

Article 7, Section 20, of the Constitution of Montana creates a Board 
of Examiners "with power to examine all claims against the State, except 
salaries or compensation of officers fixed by law, and perform such other 
duties as may be prescribed by law." 

Acting under that portion of the constitutional provision quoted above, 
empowering the Board of Examiners to perform such other duties as may 
be prescribed by law, the legislature, by its enactment now appearing in 
Section 273, Revised Codes of Montana, 1935, provided the Board of Ex
aminers shall by resolution fix and designate the compensation of all 
assistants, clerks and stenographers for all civil, executive state officers, 
boards, commissions or departments. 

Referring to the constitutional enactment above quoted it is to be noted 
the only claims excepted from the examination of the Board of Examiners 
are those. "salaries or compensation of officers fixed by law." The ques
tion presents itself as to what salaries or compensation comes within the 
exception, because if they do not come within the exception they are sub
ject to examination by reason of the constitution. 

A similar provision appears in the Constitution of the State of Utah. 
In the case of State ex reI. Davis v. Edwards, 33 Utah, 243, 93 Pac. 720, 
the Supreme Court of that state had occasion to consider the meaning 
thereof. In that case, a district judge entered into a contract with a court 
stenographer covering mileage necessarily traveled by the stenographer
in the performance of his duty. The contract was one that the judge was· 
authorized to enter into under the laws of the state. The contention of 
the petitioner was that, by reason of the law permitting the district judge 
to enter into the contract, he was entitled to payment of mileage upon 
filing with the State Auditor a statement of the district judge certifying 
the amount due. In reference to the contention, the court stated: 

"In his contention we at first blush were inclined to' agree with 
the petitioner, and, if it were not for a constitutional provision, which 
we think stands in the way, we would be inclined to hold that the 
petitioner should prevail in this proceeding." 

The Court then quoted the provision of the Utah Constitution, which 
IS identical with the Montana provision, and stated: 

"The powers conferred upon the board of examiners, with regard 
to claims against the state, by the constitutional provisions quoted 
above, are general and sweeping. The power would include all claims 
against the state, were it not for the exception which excludes salaries 
or compensation of officers fixed by law. An exception of this char
acter may not be enlarged nor extended by implication. An exception 
which specifies the things that are excepted from a general provision 
strengthens the force of the general provisions of the law. (2 Lewis' 
Sutherland, Stat. Con st. section 494.) It is an elementary doctrine 
that, if there are any provisions in a statute which in any way conflict 
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with a constitutional provision, the Constitution controls .... Is the 
claim presented by the petitioner a claim for salary or compensation 
of an officer fixed by law? It certainly is not for an official salary. 
It seems equally clear that it is not for official compensation which 
is fixed by law .... It must not be overlooked that the exception in 
the Constitution does not apply to every claim for .official compensa
tion, but applies only to those that are fixed by law. If we assume 
that the amount claimed by the petitioner is ascertained and fixed by 
the court's certificate, this still does not meet the objection that it is 
not fixed by law. How does the claim arise? As stated by the peti
tioner, it arises out of a contract entered into by him with the district 
judge, who by law is made the agent of the state for that purpose. 
The amount that the petitioner is to receive from the state, both for 
services and for mileage, is a matter that he and the judge agreed 
upon and fixed .... While the compensation of stenographers, to 
some extent, is regulated by law, it nevertheless is not a compensation 
within the constitutional provision fixed by law. It is a compensation 
fixed by the contract made between the stenographer and the judge. 
If this should be held to constitute compensation fixed by law, then 
any compensation authorized by law which was agreed to in an 
authorized contract would also be fixed by law. The authority con
ferred by the state upon certain officials to enter into contracts with 
other persons, and to agree upon the compensation to be paid for 
public services contemplated by the contract, not exceeding a specified 
sum, as we view it, falls far short of fixing such compensation by 
law as contemplated by the Constitution .... We have not been able 
to find any case where the compensation was fixed by contract, or 
where the amount is subject to change at the pleasure of the person 
authorized to agree upon and fix it, wherein it was held that such 
compensation is one fixed by law. The mere fact that the Legislature 
has, in effect, made the certificate of the judge the only evidence that 
is required to fix the amount due· cannot effect the conclusion that 
it is not fixed by law. It is the judge, and not the law, that determines 
and fixes the amount to be allowed under the particular contract 
under which the stenographer claims. The attempt by the Legislature 
to require the Auditor to allow a claim which by the Constitution 
must first be approved by the board of examiners can avail nothing. 
The auditor is bound by the constitutional provision. The Legislature 
may make certain evidence conclusive with regard to a specific matter, • 
but it may not interfere with powers conferred or duties imposed by 
the Constitution. This in effect, is what is attempted to be done in 
Section 2, c. 72, p. 112, aforesaid. To the extent that the provisions 
of that section are in conflict with the constitutional provision gov
erning salaries and compensations of officers fixed by law, the Con
stitution must prevail. The conclusion is, therefore, forced upon us 
that the petitioner's claim is not within the constitutional exception, 
and therefore, comes within the general class of claims which must be 
submitted to the 'board of examiners." 

The Supreme Court of Massachusetts, in "McCarthy v. Malden, 303 
Mass. 563, also had under consideration a statute of the state which 
specified that a city budget should include an amount sufficient to pay 
the salaries of officers fixed by law or ordinance. The court pointed out 
that employment by the Board of Park Commissioners of the defendant 
city, under authority of the board to appoint necessary employees, and to 
define the duty and fix the compensation, did not bring the plaintiff's em
ployment within the term "fixed by law," but that, in effect, her employ
ment amounted to a "contract of a sort." The Massachusetts court cited 
with approval the Utah case above quoted. 

The Supreme Court of this state, in the case of State v. Cook, 17 Mont. 
529, 43 Pac. 928, had under consideration the statute creating the State 
Capitol Commission, in which the duties of the Commission were set forth 
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and provision made for the payment of specific compensation to each 
commissioner for the time actually engaged in the performance of his 
official duties. In this case it was held, that by reason of the particular 
wording of the statute which provided tenure, duration, emolument, pow
ers and duties, the commissioners were officers with compensation fixed by 
law, and that by ·reason of Section 20, Article 7 of the State Constitution, 
supra, the Board of Examiners had nothing to do with the compensation 
of such commissioners as they were fixed by the statute creating the 
commission. 

Applying the rule of these decisions to the question under examination, 
it becomes apparent the salaries and compensation which go to make up 
the pay roll of the Soldiers' Home are not within the exception set forth 
in the Constitution, and it is the constitutional duty of the Board of Ex
aminers to examine and pass upon these claims. Further, by the enactment 
of Section 273, Revised Codes of Montana, 1935, above quoted, which 
enactment was at a later date than the enactment of section 1553 above 
quoted, the Board of Examiners is empowered by resolution to fix the 
salaries and compensation of the employees of your board. In other 
words, it has a controlling supervisory power over the Board of Managers 
of the Soldiers' Home in determining the amount of salaries and com
pensation to be paid the employees of the home. 

Sincerely yours, 

No. 482 

R. yo. BOTTOML Y 
Attorney General 

ELECTIONS-SPECIAL ELECTIONS-NOMINATION OF 
CANDIDATES-VACANCIES-BALLOT 

Held: 1. Nomination of candidates for special election must be made 
pursuant to either section 615 or 612, Revised Codes of Mon
tana, 1935. 

2. The candidate for special election must be placed on a separate 
and special ballot, and not on the general ballot, where the spe
cial election is concurrent with the general election. 

3. The provisions of section 618, Revised Codes of Montana, 1935, 
does not apply to nominations for special elections to fill va
cancies. A candidate for a special election may file his petition 
for nomination any time before the election, except that it must 
be filed to give ·the clerk sufficient time to have the special 
ballot printed and distributed to the various precincts. 

Mr. Wilbur P. Werner 
County Attorney 
Glacier County 
Cut Bank, Montana 

Dear Mr. Werner: 

September 12, 1942. 

You have requested the opinion of this office in regard to the follow
ing questions: 

1. What method or methods are provided for by law for a per
son to have his or her name on the ballot in the special election to 
be held November 3rd, 1942, as a candidate to the unexpired term 
of State Senator for Glacier County? 
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