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the county seat of the county where located, then the commissioner may
sell such lands at private sale at any time within two years from the date
fixed for the sale as above noted.
The Legislature has given the lessee the preference in releasing such
lands (Sction 1805.35, Revised Codes of Montana, 1935) and has given
preference to the permittee and lessee for prospecting and mining (Chapter
148, Laws of 1937) and to the lessee on sale (Section 1805}5, Revised Codes
of Montana, 1935). The intention of the Legislature appears plain to give
such preference to the lessee throughout the act.
It is therefore my opinion that, where the commissioner offers such
"mortgage land" for sale under the procedure outlined in Section 1805.77,
Revised Codes of Montana, 1935, and receives a sealed bid from the
lessee of the land in the same amount as the highest sealed bid from any
other person, the bid of the lessee should be 'accepted if otherwise complying with said section.
The lessee-having had notice of the sale as advertised-may protect
his interests at the sale, under Section 1805.78, Revised Codes of Montana,
1935. The commissioner may sell at private sale at any time within the
two year period to any qualified person who will pay the appraised price
as advertised and make the initial payment under the provisions of Section
1805.78, supra. The said statute does not contemplate nor require sealed
bids at such private sale, nor does the statute extend any preference to
the lessee at such private sales.
Sincerely yours,
HOWARD M. GULLICKSON
Attorney General

No. 453
MONTANA LIQUOR CONTROL BOARD-LIQUORBEER, Hours of sale of-CITIES & TOWNS-ALEPORTER-STOUT
Held: 1. Beer containing not more than three and two-tenths percent
(3.2%) of alcohol by weight may be sold during all hours by
licensed liquor dealers, except in cities and incorporated and
unincorporated towns which have enacted ordinances restricting the sale between designated hours.
2. Beer containing between three and two-tenths and four percent of alcohol by weight may not be sold in this state at any
time.
3. Beer, designated as ale, porter and stout, containing more than
four percent (4%) of alcohol by weight may be sold only during the hours prescribed by Section 12, Chapter 84, Laws of 1937.
Mr. D. W. Doyle
County Attorney
Pondera County
Conrad, Montana
Dear

~Ir.

July 25, 1942.

Doyle:

You ha ,'e requested my opinion on the following:
"Is it illegal to sell beer which contains more than I % of alcohol
hy weight in a licensed heer parlor or retail liquor store between the
hours of 2:00 A. :'If. and 8:00 o'clock :\. ~r. in an unincorporated town?"
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Section 12 of Chapter 84, Laws of 1937, provides:
"No liquor shaH be sold, offered for sale or given away upon any
premises licensed to seH liquor at retail during the following hours:
"(a) Sunday, from two a. m. to one p. m.;
"(b) On any other day between two a. m. and eight a. m.;
"(c) On any day of a general or primary election during the hours
when the poHs are open, excepting bond elections. When any
city, or incorporated or unincorporated town has any ordinance
further restricting the hours of sale of liquor, such restricted
hours shaH be the hours during which the sale of liquor at retail
shaH not be permitted within the jurisdiction of any such city
or town."
Section 2 of Chapter 84, supra, defines certain words and phrases used
in the act, .and provides, as pertinent here, as foHows:
"The following words and phrases used in this act shaH be given
the foHowing interpretation: .
"7. 'Liquor' means all kinds of liquor sold by and/or in a state
liquor store."
It will be noted, then, the "liquor" which may not be sold during the
specified hours must be interpreted to mean "liquor" as that word is defined
in the act. Inasmuch as "beer," containing not more than three and twotenths percent (3.2%) of alcohol by weight, is not sold in state liquor
stores, I am of the opinion the act does not prohibit the sale of beer during the hours specified.
That the legislature did not intend to restrict the sale of beer between
the hours specified is further fortified by the fact the Legislative Assembly
.of 1941 refused to enact an amendment to Section 12 of Chapter 84, Laws
of 1937, restricting the sale of beer within the same hours provided for the
.sale of liquor. (See Senate Bill No. 25, House Journal, Twenty-seventh
Legislative Assembly, page 567.)
Prior to 1933, it was unlawful to manufacture, seH or possess intoxicating liquor or beer in this state. The Legislative Assembly of 1933, in
.conformity to the acts of Congress repealing the National Prohibition Act
and legalizing the sale, manufacture, and possession of beer and liquor,
enacted Chapter 105 and 106, Laws of 1933. Chapter 105 dealt entirely
with intoxicating liquor, while Chapter 106 dealt with the sale, manufacture
.and possession of beer.
Section 4 of Chapter 106, Laws of 1933, provided as foHows:
"Beer containing one-half of one percent (0%), or more, of alcohol by volume and not more than three and two tenths percent
(3.2%) of alcohol by weight, or beer of an alcoholic content declared
by the Congress of the United States to be non-intoxicating, is hereby
declared to be non-intoxicating and may be manufactured and/or sold
or transported in and into this state, or possessed therein, in the manner and under the conditions prescribed in this Act and not otherwise."
And Section 5 of the act provided:
"It shaH be unlawful to manufacture or sell, or dispose of, or
possess for the purpose of sale, beer of any kind or character of an
alcoholic content greater than herein prescribed, or other than in th,e
manner permitted by this Act."
Section 4, supra, was carried into the Revised Codes of 1935 as Section
.2815.13 and Section 5 as Section 2815.14, without change. However, in
1937, the legislature amended Section 4 of this act (Section 2815.13, Revised Codes of Montana, 1935) and changed the wording thereof to such
.an extent as to evince clearly a different meaning and intent. The
.amended statute is Chapter 89, Laws of 1937, and is as follows:
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"Beer containing one-half of one percent (~%) or more, of alcohol by volume and not more than three and two-tenths percent
(3.2%) of alcohol by weight, is hereby declared to be non-intoxicating
and such beer and other beer permitted by the congress of the United
States may be manufactured and sold; provided that beer containing
not more than four percent (4%) of alcohol by weight may be manufactured and/or sold or transported in and into this State or possessed therein in the manner and under the conditions prescribed by
the laws of this State and not otherwise. The sale of beer by the
Montana liquor control board is hereby prohibited, save and except
ale, porter and stout containing more than four percent (4%) of
alcohol by weight."
It will be noted the original act (Section 4, Chapter 106, Laws of
1933), in prescribing the character or content of beer which may be sold,
designated beer containing one-half of one percent or more of alcohol
by volume and not more than three and two-tenths percent of alcohol by
weight, or beer of an alcoholic content declared by Congress to be nonintoxicating, and made no exception or proviso. However, by the laws of
1937 amendment to Section 2815.13 (Section 4, Chapter 106, Laws, 1933),
the legislature made an exception and provided, "beer containing not more
than four percent (4%) of alcohol by weight may be manufactured and/or
sold or transported in and into this State or possessed therein in the manner and under conditions prescribed by the laws of this State and not
otherwise."
.
The legislature then has said beer with an alcoholic content of not
more than 3.2% may be sold, but beer of not more than 4% alcoholic
content may be sold only under conditions and in the manner prescribed
by law. In other words, beer of an alcoholic content between 3.2% and
4% may be sold only under conditions and in the manner prescribed by
law. The legislature has not seen fit to prescribe the conditions and the
manner in which beer between 3.2% and 4% may be sold. Hence, such
beer may not be sold in this state.
However, the legislature has prescribed the maner and conditions
under which beer of an alcoholic content more than 4% may be sold.
Section 2815.13, Revised Codes of Montana, 1935, as amended by Chapter
89, Laws of 1937, provides:
"The sale of beer by the Montana liquor control board is hereby
prohibited, save and except ale, porter, and stout containing more than
four percent (4%) of alcohol by weight."
Hence, beer of this alcoholic content may be sold only by the Montana Liquor Control Board.
.
Going back, then, to the definitions under the Montana Liquor Control Act (Chapter 84, Laws of 1937), "liquor" is defined:
" 'Liquor' means all kinds of liquor sold by and/or in a state liquor
store."
.
We have pointed out beer of an alcoholic content of more than 4%
by weight may be sold by the Montana Liquor Control Board. Applying,
then, the definition of "liquor" to the provisions of Section 12 of Chapter
84, Laws of 1937, r~stricting the hours during which "liquor" may be sold,
it follows beer desIgnated as ale, porter and stout, containing more than
4% of alcohol by weight, may not be sold within the designated restricted
hours.
It is therefore my opinion:
1. Beer containing not more than three and two-tenths percent (3.2%)
of alcohol by weight may be sold during all hours by licensed
liquor dealers, except in cities and incorporated and unincorporated
towns which have enacted ordinances restricting the sale between
designated hours.
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2. Beer containing between three and two-tenths (3.2%) and four
per cent (4%) of alcohol by weight may not be sold in this state
at any time.
3. Beer, designated as ale, porter and stout, containing more than
four percent (4%) of alcohol by weight may be sold only during
the hours prescribed by Section 12, Chapter 84, Laws of 1937.
Very truly yours,
HOWARD M. GULLICKSON
Attorney General

No. 454
PUBLIC WELFARE, imprest funds of Department of
Held: 1. Collateral securities for imprest funds of Department of Public
Welfare may be deposited with the Federal Reserve Bank.
2. Proposed collateral agreement and receipt approved as revised
in compliance with Section 21 of Chapter 29 of Laws of 1939,
and Section 182, Revised Codes of Montana, 1935.
July 27, 1942.
Mr. J. B. Convery, Administrator
State Department of Public Welfare
Helena, Montana
Dear Mr. Convery:
In your recent letter you outlined proposed arrangements whereby
securities pledged by the depository banks in Helena as security for imprest funds of your department will be deposited with the Federal Reserve
Bank of Minneapolis under a collateral agreement and receipt. You ask
for an opinion whether the proposed plan will afford the protection for
these funds contemplated by law and also whether the proposed form of
agreement in all respects meets the legal requirements for the purpose
intended.
The controlling statute is Section 21 of Chapter 129, Laws of 1939,
page 295, which provides in part:
"The state department shall establish and maintain a bank account
or accounts properly safeguarded by the deposit of such securities as
may be used by depositories as security for funds under the control
of the state treasurer, and these securities shall be subject to the
approval of the state examiner and the state board of public welfare."
This section provides the securities shall be of the same type as those
deposited to secure funds under the control of the State Treasurer, but
it does not expressly require they be deposited in any particular manncr.
By analogy it would seem proper to handle these securities in the
same manner as provided by the State Depository Law, which is Section
182, Revised Codes of Montana, 1935. That statute contains a provision
as follows:
" ... provided. that when negotiable securities are furnished, such
securities may be placed in trust and the trustees' receipt may be accepted in lieu of the actual securities when such receipt is in favor
of the state treasurer, his successors in office, and the state of Montana, and the form of receipt and the trustees have been approved by
the state examiner."
Under this statute it is my opinion the proposed deposit of collateral
securities with the Federal Reserve Bank of ~finneapolis would fulfill the
reql1irements abo\·e quoted.

