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advantage of the benefits under certain conditions. These conditions are 
expressed in the act which grants the privilege in the following terms: 

" ... Provided, that every claimant of any such mining claim, 
in order to obtain the benefits of this act shall file, or cause to be 
filed, in the office where the location notice or certificate is recorded, 
on or before twelve o'clock meridian July I, 1942, and July 1, 1943, a 
notice of his desire to hold said mining claim under this Act: ... " 
Public Law 542, 77th Congress, Chapter 294, 2nd Session. H. R. 6604. 

It will be noted this statute does not provide the notice must be 
acknowledged or even it be witnessed. As pointed out in your opinion, 
under Section 6893, Revised Codes of Montana, 1935, before an instru
ment can be recorded it must be acknowledged. This office has on two 
occasions held under similar federal statutes to the same effect. (See 
Opinions of Attorney General, Vol. 8, Page 10, and Vol. 15, Page 392.) In 
the latter opinion, the Attorney General said, "It is my judgment that this 
notice is not an affidavit of labor which must be recorded, but is a notice 
to be filed and indexed." With this view we agree. 

Section 4917, Revised Codes of Montana, 1935, as amended by Chapter 
87, Laws of 1941, provides the fees to be charged by the Clerk fo! filing, 
recording and indexing different instruments. There is no specific pro
vision for filing and indexing such notice as here considered. However, 
Section 4917, as amended, does provide as follows: 

"For filing or recording or indexing any other instrument not herein 
expressly provided for, the same fee as hereinbefore provided for a 
similar service." 

We have seen the notice in question is to be filed and indexed. Therefor, 
under the provision quoted above, the fee is to be the same as charged 
for "a similar service." The only provision where a fee is provided for a· 
service which is similar, that is, filing and indexing, is found in the fol
lowing provision of this state, as amended, supra: 

"For filing and indexing each chattel mortgage, affidavit of renewal 
of chattel or real estate mortgage, assignment or release of chattel 
mortgage, a writ of attachment, execution, certificate of sale, lien, or 
other instrument required by law to be filed and indexed, fifty cents 
(50¢)." (Emphasis Mine.) 

Section 4917, Revised Codes of Montana, 1935, as amended. 
It is therefore my opinion the notice of desire to hold an unpatented 

mining claim without the performance of assessment work, as provided 
by Chapter 294, 2nd Session of the 77th Congress, Public Law 542, need 
only be filed and indexed, and:, the fee to be charged by the County Clerk 
is fifty cents. 

Sincerely yours, 
HOWARD M. GULLICKSON 
Attorney General 

No. 437 

QUO WARRANTO-INJUNCTION-OFFICE AND OFFI
CERS-BARBERS-BOARD OF BARBER EXAMINERS 

Held: As a qualification for membership on the Board of Barber Ex
aminers, each member shall be a practical barber who has followed 
the occupation of barber in the State of Montana for at least a 
period of five years immediately prior to his appointment. 

Quo warranto is the proper legal action to determine the title 
to the office of a member of the Board of Barber Examiners who 
has not followed the occupation of barber in this state for at least 
five years immediately prior to his appointment to the Board. 
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June 27, 1942. 
Mr. Michael· Wagner 
Secretary 
State Board of Barber Examiners 
409 Lewis Avenue 
Billings, Montana 

Dear Mr. Wagner: 

You have presented to this office for an official opinion the following 
facts: 

X has been appointed a member of the Board of Barber Examiners. 
He has not followed the occupation of barber in this state for a period 
of at least five years immediately prior to his appointment, as required 
by the law governing the qualifications of members of the Board. 

Is X qualified to sit as a member of the Board? 
What remedy exists at law to determine if X may sit as a member 

of the Board? 

Section 3228.24 of the Revised Codes of Montana, 1935, provides: 

"A board to be known as a board of barber examiners is established 
to consist of three (3) members appointed by the governor. Each 
member shall be a practical barber who has followed the occupation 
of barber in this state for at least five (5) years immediately prior to 
his appointment. The membership of the first board of barber exam
iners shall serve for three (3) ¥ears, two (2) years and one (1) year 
respectively as appointed, and members appointed thereafter shall 
serve for three (3) years. The governor may remove a member for 
cause." 

The Montana Supreme Court has established the rule that-in con
struing legislative provisions-words used in the statute are to be construed 
according to their ordinary meaning. (State v. Bowker, 63 Mont. I, 205 
Pac. 961; State ex reI. Kinz v. Moody, 71 Mont. 473, 230 Pac. 575; State 
ex reI. Dunn v. Ayers, 112 Mont. 120, 113 Pac. (2nd) 785.) In the above 
quoted statute there is no ambiguity. The provisions are clear and 
specific. 

r am of the opinion a person does not possess the qualifications speci
fied by law as necessary for membership on the Board of Barber Ex
aminers unless he is a practical barber who has followed the occupation 
of barber in the State of Montana for at least a period of five (5) years 
immediately prior to his appointment. 

Assuming the facts above stated to be true, in answering your second 
question we must determine the status of X at the present time. X, ap
pointed to the Board of Barber Examiners without the qualifications 
specified by the law in Montana, is a de facto officer. 

"An officer de facto is one who has the reputation of being the 
officer he assumes to be, and yet is not a good officer in point of 
law." 46 C. J. 1053. 

"It is a general rule of law that an injunction will not be granted 
to prevent a party from exercising a public office pending proceedings 
to determine his right thereto." 46 C. J. 1007. . 

The Montana Supreme Court has had no occasion to enunciate the 
above rule, but it has been expressed as the law in several jurisdictions. 
(Needland et aI., v. State, 39 Kan. 154, 18 Pac. 165; Wilder v. Underwood, 
60 Kan. 859, 57 Pac. 965; Barendt v. McCarthy, 160 Cal. 680, 118 Pac. 
228; Cutten v. McCarthy, 160 Cal. 809, 118 Pac. 233.) 

Quo warranto has been stated to be the proper remedy to determine 
the title to an office. (State ex reI. Casey v. Brewer, 107 Mont. 550, 554, 
580 Pac. (2nd) 49; and cases cited supra.) 
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Section 9576, Revised Codes of Montana, 1935, provides in part: 
"A civil action may be brought in the name of the state: 
1. Against a person who usurps, intrudes into, or unlawfully 

holds or exercises, a public office, civil or military, or a franchise, 
within this state, or an office in a corporation created by the authority 
of this state; ... " 

Is a member of the Board of Barber Examiners a "holder of public 
office," as that term is used in Section 9576, supra? 

In the case of State ex rei Dunn v. Ayers, 112 Mont. 120, 124, 113 
Pac. (2nd) 785, 787, our court states the test to be applied in determining 
whether a particular person is a public officer or a mere employee: 

"'(1) It (the office) must be created by the Constitution or by the 
Legislature, or created by a municipal or other body through authority 
conferred by the Legislature; (2) it must possess a delegation of a 
portion of the sovereign power of the government to be exercised 
for the benefit of the public; (3) the powers conferred and the duties 
to be discharged must be defined directly or impliedly by the Legis
lature or through legislative authority; (4) the duties must be per
formed independently and without control of a superior power other 
than the law, unless they be those of an inferior or subordinate office 
created or authorized by the Legislature and by it placed under the 
general control of a superior office or body; (5) it must have some 
permanency and continuity and not be only temporary or occasional. 
In addition, "in this state, an officer must take and file an official 
oath, hold a commission or other written authority, and give an 
official bond, if the latter be required by proper authority." (State ex 
reI. Nagle v. Page, supra (98 Mont. 14, 37 Pac. (2nd) 575.)''' 

In the case of State ex reI. Boyle v. Hall, 53 Mont. 595, 600, 165 Pac. 
J57-a case involving a writ of quo warranto-the court defined the term 
"public office" as follows: 

"The duties must be public in the sense that they comprehend the 
exercise of some portion of the sovereign power and authority of the 
state, either in making, administering or executing the laws. (Citing 
cases.) They must be public, also, in the sense that they imply the 
element or personal responsibility, as distinguished from the merely 
clerical acts of an agent or servant. (Citing cases.) In other words, 
a public officer is a part of the personal forces by which the state 
thinks, acts, determines and administers to the end that its Constitu
tion may be effective and its law operative. (Citing case.) While the 
elements of fixed term and compensation cannot be said to be in
dispensable to a public office, they are indices the presence of which 
points to the existence of such a position, and the absence of which 
indicates to some extent the contrary conclusion." 

The legislature has given to the Board of Barber Examiners (and the 
State Board of Health) the power to make and enforce all reasonable 
rules and regulations in regard to the sanitary operation and maintenance 
of barber shops so as to preserve the public health and prevent the spread 
of disease. (Section 3228.19, Revised Codes of Montana, 1935.) The 
Board conducts practical examinations of applicants for certificates of reg
istration to practice as registered barbers and issues all certificates of 
registration. It may, in. its discretion, appoint inspectors with authority 
to inspect barber shops. (Section 3228.27, Revised Codes of Montana, 
1935.) The Board has the power to revoke or suspend certificates of reg
istration under certain circumstances. (Section 3228.28, Revised Codes of 
Montana, 1935.) The term of members on the Board is definite and cer
tain. (Section 3228.24, Revised Codes of Montana, 1935, quoted supra.) 
Compensati()l1 "f TT'n"''''~r~ "'hile attp 1]ding Board meetings is provided by 
the law. (Section 3228.26, Revised Codes of Montana, 1935.) 
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I am of the opinion a member of the Board of Barber examiners is 
the holder of public office, as that term is used in Section 9576 of the 
Revised Codes of Montana, 1935, supra. 

I have already stated above quo warranto is the proper remedy to try 
title to an office. It must be noted, however, the person against whom 
a quo warranto action is brought must "hold," or "exercise" the office. In 
other words he must have assumed office. (Snyder v. Boulware, 109 Mont. 
427, 431, 96 Pac. (2nd) 913.) 

It is therefore my opinion: 
1. As a qualification for membership on the Board of Barber Ex

aminers each member shaH be a practical barber who has fonowed 
the occupation of barber in the State of Montana for at least a period 
of five (5) years immediately prior to his appointment. 

2. Quo warranto is the proper legal action to determine the title 
to the office of a member of the Board of Barber Examiners who has 
not followed the occupation of barber in this state for at least five 
(5) years immediately prior to his appointment to the Board. 

Sincerely yours, 

HOWARD M. GULLICKSON 
Attorney General 

No. 438 

CLERK AND RECORDER-FEES-MINES AND MIN
ING-UNPATENTED MINING CLAIMS, Notice of desire 

to hold' 

Held: Notice of desire to hold unpatented mining claims need not be re
corded, but if recorded, it must be acknowledged or witnessed and 
must also be filed, and a fee of one dollar charged for recording in 
addition to a fee of fifty cents for filing. 

Such notice may include more than one claim, not, however, to 
exceed six for an individual and twelve for partnership, association 
or corporation. 

Only one fee may be charged regardless of number of claims 
included within the limitation herein stated. 

Mr. E. O. Overland 
County Attorney 
Sweet Grass County 
Big Timber, Montana 

Dear Mr. Overland: 

June 30, 1942. 

You have requested an opinion as to the proper fee to be charged for 
filing and indexing notice of desire to hold unpatented mining claims, as 
required under a recent Act of Congress, and as to whether or not such 
notice may include more than one claim, and if more than one claim is 
included, what fee is to be charged. 

On June 27, 1942, and prior to receipt of your letter, this office issued 
Opinion No. 436. Volume 19, Report and Official Opinion of the Attorney 
General, in which it was held the fee for filing such notice was fifty cents. 
The opinion further held the notice need not be recorded, but merely filed 
and indexed. The question whether such notice may include more than 
one claim and the fee charged in such event was not considered in the 
opinion. 

Attorney General Ford in an opinion found in Volume 8, Report and 
Official Opinions of the Attorney General at page 10, held such notice 
may include more than one claim and the fee charged is fifty cents, regard-
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