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ously be an absurd conclusion, since-in nearly every case-the very 
existence of an oil and gas lease, whether producing or non-producing, 
would seem necessarily to impel the board to the judgment such 
mortgage land is likely to contain valuable mineral deposits. 

2. "Mortgage lands," which may have been sold without knowledge 
of the likelihood of their containing valuable mineral deposits, convey 
to the purchaser the following interests in oil and gas produced: 

(a) If the mortgage land was sold on or subsequent to July 1, 
1927, and prior to February 26, 1929, the purchaser receives a 
royalty of 1 % of all oil or gas produced from such lands, which 
royalty shall be paid directly to the purchaser by the lessee and 
which amount shall be deducted from the royalty reserved to the 
state. 

(b) If the mortgage land was sold on or subsequent to Febru
ary 26, 1929, and prior to March 14, 1935, the purchaser receives 
all the interest in the land and no mineral rights are reserved to 
the state. 

(c) If the mortgage land was sold on or subsequent to March 
14, 1935, the purchaser receives a royalty of 6~ % of all oil or gas 
produced from such lands, which royalty shall be paid directly to 
the purchaser by the lessee, but which cannot affect the royalty 
reserved to the state which must be not less than 120%. 

Sincerely yours, 
HOWARD M. GULLICKSON 
Attorney General 

No 436 

MINES AND MINING-CLAIMS, Mining-UNPATENTED 
MINING CLAIMS-ASSESSMENT WORK, Notice of sus

pension of-FILING AND RECORDING-COUNTY 
CLERK-FEES 

Held: 1. A Notice of desire to hold unpatented mining claims under 
federal act suspending assessment work for certain years need 
not be recorded, but only filed and indexed. 

2. The fee for filing and indexing such notice is fifty cents. 

Mr. Raymond Shelden 
County Attorney 
Carter County 
Ekalaka, Montana 

Dear Mr. Shelden: 

June 27, 1942. 
c 

You have submitted to this office the opinion rendered by you to your 
County Clerk with reference to filing of notice of suspension of assess
ment work on unpatented mining claims. I agree with your conclusion in 
this opinion, wherein you hold it is not required to record this notice. 
but I am of the opinion the fee on filing and indexing should be fifty cents. 
. The requirement for annual assessment work on an unpatented min
ing claim is governed by federal statutes, and is a condition imposed by 
the federal government before patent will issue. There can be no doubt 
as to the authority of the federal government to legislate on this ques
tion. Having the power to require such a condition, the federal government 
has likewise the power to suspend or abolish entirely such a condition. 
In this instance, the Congress has merely suspended this requirement by 
extending the privilege to the holder of the certificate of location to take 
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advantage of the benefits under certain conditions. These conditions are 
expressed in the act which grants the privilege in the following terms: 

" ... Provided, that every claimant of any such mining claim, 
in order to obtain the benefits of this act shall file, or cause to be 
filed, in the office where the location notice or certificate is recorded, 
on or before twelve o'clock meridian July I, 1942, and July 1, 1943, a 
notice of his desire to hold said mining claim under this Act: ... " 
Public Law 542, 77th Congress, Chapter 294, 2nd Session. H. R. 6604. 

It will be noted this statute does not provide the notice must be 
acknowledged or even it be witnessed. As pointed out in your opinion, 
under Section 6893, Revised Codes of Montana, 1935, before an instru
ment can be recorded it must be acknowledged. This office has on two 
occasions held under similar federal statutes to the same effect. (See 
Opinions of Attorney General, Vol. 8, Page 10, and Vol. 15, Page 392.) In 
the latter opinion, the Attorney General said, "It is my judgment that this 
notice is not an affidavit of labor which must be recorded, but is a notice 
to be filed and indexed." With this view we agree. 

Section 4917, Revised Codes of Montana, 1935, as amended by Chapter 
87, Laws of 1941, provides the fees to be charged by the Clerk fo! filing, 
recording and indexing different instruments. There is no specific pro
vision for filing and indexing such notice as here considered. However, 
Section 4917, as amended, does provide as follows: 

"For filing or recording or indexing any other instrument not herein 
expressly provided for, the same fee as hereinbefore provided for a 
similar service." 

We have seen the notice in question is to be filed and indexed. Therefor, 
under the provision quoted above, the fee is to be the same as charged 
for "a similar service." The only provision where a fee is provided for a· 
service which is similar, that is, filing and indexing, is found in the fol
lowing provision of this state, as amended, supra: 

"For filing and indexing each chattel mortgage, affidavit of renewal 
of chattel or real estate mortgage, assignment or release of chattel 
mortgage, a writ of attachment, execution, certificate of sale, lien, or 
other instrument required by law to be filed and indexed, fifty cents 
(50¢)." (Emphasis Mine.) 

Section 4917, Revised Codes of Montana, 1935, as amended. 
It is therefore my opinion the notice of desire to hold an unpatented 

mining claim without the performance of assessment work, as provided 
by Chapter 294, 2nd Session of the 77th Congress, Public Law 542, need 
only be filed and indexed, and:, the fee to be charged by the County Clerk 
is fifty cents. 

Sincerely yours, 
HOWARD M. GULLICKSON 
Attorney General 

No. 437 

QUO WARRANTO-INJUNCTION-OFFICE AND OFFI
CERS-BARBERS-BOARD OF BARBER EXAMINERS 

Held: As a qualification for membership on the Board of Barber Ex
aminers, each member shall be a practical barber who has followed 
the occupation of barber in the State of Montana for at least a 
period of five years immediately prior to his appointment. 

Quo warranto is the proper legal action to determine the title 
to the office of a member of the Board of Barber Examiners who 
has not followed the occupation of barber in this state for at least 
five years immediately prior to his appointment to the Board. 
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