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authority commensurate with its public trusts and duties. Therefore,
it possesses inherent authority to perform acts to preserve or benefit
the corporate property of the county intrusted to it."
Arnold v. Custer County, 83 Mont. 130, 269 Pac. 396.
The language of the Supreme Court in the Blair v. Kuhr case quoted
above might well be. used here. To enjoin upon the board of county
commissioners the duty to cooperate with the state commission and to
render it such aid and assistance as it may need and require, and then to
deny the board the right to expend county funds if necessary to render
such aid or assistance, would be to nullify the power or duty expressly
conferred. I am of the opinion that, under the provisions of this act, the
board of county commissioners has implied power to expend county funds,
if necessary, to render aid and assistance as required or needed by the
state commission.
However, it must not be understood the board must necessarily expend
such sums and in such amount as the state commission may demand or
require. The county board must exercise a discretion in the matter. It
may not violate any other law, such as the County Budget Act, nor may
it jeopardize the regular necessary business of the county. It may only
make expenditures within its ability.
It is therefore my opinion a board of county commissioners, in rendering aid and assistance to and in cooperating with the Montana Preparedness
and Advisory Commission, under the provisions of Chapter 142, Laws of
1941, may, within its discretion and to the extent of available funds, appropriate county funds for use by the county Preparedness and Advisory
Commission set up under the act, if necesary in rendering aid and assistance to the State Commission, provided any such appropriation will not
jeopardize the regular necessary business of the county.
Sincerely yours,
HOWARD M. GULLICKSON
Attorney General

No. 433

SOLDIERS' BURIAL EXPENSE-GENERAL FUND OF
COUNTY -BURIAL BENEFITS-COUNTIES-SOLDIERS-SAILORS-MARINES-NURSES
Held: Any honorably discharged soldier, sailor, marine or nurse who shall
have served in the army, navy, marine corps or anny nurse corps of
the United States who dies after being honorably discharged is
entitled to burial expense benefits provided in Chapter 52, Laws
of 1939, and such burial expense-so provided in the sum of
$150.00-is payable as other county expenses out of the general
fund of the county.
June 23, 1942.
Mr. J. Miller Smith
County Attorney
Lewis and Clark County
Helena, Montana
Dear Mr. Smith:
You have submitted for my opinIOn the following questions:
Do the benefits granted under Section 4536, Revised Codes of Montana, 1935, as amended by Chapter 52, Laws of 1939, cover and apply
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to honorably discharged soldiers, sailors, marines or nurses who have
served in the present war, who may die, after being so honorably
discharged from the service of the United States?
Is the expense of burial in the sum of $150.00 to be paid by the
county, payable out of the "General Fund" of the county-or is it to
be paid out of some special fund?
In answering your first question it is only necessary to refer to Section
of Chapter 52, Laws of 1939, which provides in part:
"It shall be the duty of the board of commissioners of each county
in this State to designate some proper person in the county, who shall
be known as veterans' burial supervisor, preferably an honorably discharged soldier, sailor or marine, whose duty it shall be to cause to
be decently interred the body of any honorably discharged soldier,
sailor, marine or nurse who shall have served in the army, navy,
marine corps or army nurse corps of the United States who may hereafter die . . . the expense of burial shall be the sum of one hundred
fifty dollars ($150.00), to be paid by the county commissioners of the
county in which the deceased was an actual bona fide resident at the
time of death . . . "

It will be observed Chapter 52, Laws of 1939, makes no distinction in
regard to the funeral expense. The law is all inclusive, the only requirement being the person be an "honorably discharged soldier, sailor, marine
or nurse who shall have served in the army, navy, marine corps or army
nurse corps of the United States who may hereafter die" and be an "actual
bona fide t'"esident at the time of death" of the county paying the amount.
Therefore, I agree with you that, under Chapter 52, Laws of 1939,
any honorably discharged soldier, sailor, marine or nurse who has served
in the army, navy, marine corps or army nurse corps of the United States
who dies after being honorably discharged from the service comes within
the provisions thereof.
See Attorney General's Report and Official Opinions, Volume 19,
Opinion numbered 368.
Answering your second question, it will be noted Section 4537, Revised
Codes of Montana, 1935, provides in part:
"Expenses of such funeral shall be audited, and paid as other expenses are audited and paid by the county."
Section 4465.11, Revised Codes of Montana, 1935, provides:
"The board of county commissioners has jurisdiction and power
under such limitations and restrictions as are prescribed by law: At
the regular meetings of the board to examine, settle and allow all
accounts legally chargeable against the county except salaries of
officers, and order warrants to be drawn on the county treasurer therefor, and provide for the issuing of the same."
The general rule is stated in Corpus Juris:
A county warrant or order is payable out of the general fund of
the county where the law makes no provision for a special fund. (15
C. J. 605.)
The Supreme Court of South Dakota had under consideration a similar
question and held:
"The laws make provision for certain funds, but it has nowhere
provided for a special fund for the payment of this claim. The warrant was therefore, in effect, drawn upon the general fund of the
county . . . and the treasurer's refusal to pay the same, gave the
plaintiff a right of action against the county."
Thomas Kane Co. v. Hughes County, 12 S. D. 433, 81 N. \V.
894.
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It is therefore apparent the expense of burial in the sum of $150.00,
provided for in Chapter 52, Laws of 1939, is payable as other county expenses out of the general fund of the county.
Sincerely yours,
HOWARD M. GULLICKSON
AUorn,ey General

No. 434

COUNTY COMMISSIONERS - CITIES AND TOWNSCOUNTIES-GARBAGE DISTRICTS
Held: County commissioners may not include within a garbage and ash
collection district any area within the corporate limits of a city.
June 26, 1942.
Mr. Frank J. Roe
County Attorney
Silver Bow County
Butte, Montana
Dear Mr. Roe:
You have submitted to this office for opinion the question whether the
County Commissioners of Silver Bow County may, under the provisions
of Section 4465.28, Revised Codes of Montana, 1935, include within a
garbage and ash collection district the corporate area of the City of
Walkerville. You have expressed your opinion on the question in the
following words:
"The more sensible method of dealing with this problem would
seem to be to allow the Board of County Commissioners of Silver
Bow County to include the area of Walkerville within a garbage and
ash collection district to be created by said Board pursuant to the
provisions of Section 4465.28. . . . By so doing it would be possible
to have garbage collected in the area in and around Walkerville in the
same manner as it is done in other parts of Silver Bow County outside the corporate limits of the City of Butte. Such procedure would
mean much to the people concerned and would make for improved
sanitary and health protection in this county."
With this expression we heartily agree. However, the legal question
involved is at to the power of the board of county commissioners to
include the corporate area of Walkerville within such a district. Our
Supreme Court has on many occasion stated a board of county commissioners has only such powers as are specifically granted by statute, or
which are necessarily implied from those granted.' In the case of Edwards v. County of Lewis and Clark, 53 Mont. 359, 365, 165 Pac. 297, the
Court said:
"A county is but a political subdivision of the state for governmental purposes, and as such is at all times subject to legislative
regulation and control, except insofar as the Constitution has placed
limitations upon the law-making power. (Hersey v: Neilson, 47 Mont.
132, 131 Pac. 30.) Within those limitations the legislature may circumscribe or extend the powers to be exercised by a county, as it sees
fit. The statutes constitute the charter of a county's power, and to
them it must look for the evidence of any authority sought to be exercised. (7 R. C. L. 936.)"
And in the case of Hersey v. Neilson, 47. Mont. 132, 145, 131 Pac. 30
where the question involved was as to the authority of the board of county

