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Dear Mr. Martinson: 

You have asked this office whether there is any objection to the Presi­
dent of the Montana School of Mines being a member of the Joint Merit 
System Council and receiving a per diem remuneration therefor. 

The Attorney General's office has formerly held teachers and members 
of the staffs of the University of Montana and its several units are not 
"state officers." (Vol. 15, Opinions of the Attorney General, p. 226.) 
Whether the holding of the position of member of the Joint Merit Sys­
tem Council is a public office or merely employment is at least doubtful; 
but it is a general rule, in the absence of constitutional or statutory pro­
hibition, one man may hold two or more state offices at the same time. 
(59 C. J. 124). 

Public policy or incompatibility of offices sometimes renders a person 
ineligible for employment in two governmental capacities. There seems 
to be no such incompatibility or public policy involved in the capacities 
about which you inquire. I find no constitutional or statutory provision 
which would prevent compensation being paid to a person rendering 
service to the state under two capacities as long as one employment does 
not interfere with the other. 

There are specific provisions of the State Constitution which definitely 
state the statutory compensation of officers is to be payment "in full for 
all services by said officers respectively rendered in any official capacity 
or employment whatever during their respective terms of office" as, for 
example, Section 4 of 'Article VII of the State Constitution relating to 
state executive officers. As stated, there is no constitutional or statutory 
provision governing the situation outlined in your letter. 

It is my opinion the President of the Montana School of Mines may 
serve as a member of the Joint Merit System Council and be paid the 
usual per diem therefor. 

Sincerely yours, 

No. 396 

JOHN W. BONNER 
Attorney General 

SCHOOL DISTRICTS-JOINT SCHOOL DISTRICTS 

Held: Where it becomes desirable to create a school district where part 
thereof lies in one county and part in another county, thus form­
ing a joint district, Section 1035, Revised Codes of Montana, 1935, 
and the last three paragraphs of Section 1024, Revised Codes of 
Montana, 1935, govern. No school district shall be created nor 
may the boundaries of any school district be changed between 
March 1st and July 1st of any calendar year. 

Mr. Maurice J. MacCormick 
County Attorney 
Powell County 
Deer Lodge, Montana 

Dear Mr. MacCormick: 

April 14, 1942. 

You have submitted the fo\1owing questions for my opinion: 

\Vhere it is proposed to consolidate school districts-where one or 
more districts are' located in one county and one or more districts 
are located in another county-to form a joint school district, what 
procedure should be followed? 

cu1046
Text Box



670 OPINIONS OF THE ATTORNEY GENERAL [396 

1Iay the election to form such a joint school district be held at the 
same time as the regular school trustees' election, with the effective 
date of the consolidation postponed, to be effective after July 1st of 
the year of election? 

In answering your first question, it is well to note Section 1035, Re­
vised Codes of Montana, 1935, provides: 

"Joint districts (districts lying partly in one county and partly 
in another) may be formed in the same manner as other new dis­
tricts are formed, except that the petition herein provided for must 
be made to the county superintendent of each county affected; but in 
case of joint districts, all of the provisions herein enumerated for 
the formation of a new district must be by concurrent action of the 
superintendent of each county affected." (Emphasis mine.) 

Our Supreme Court had under discussion the above section in School 
District No. 28 v. Larson, 80 Mont. 363, 260 Pac. 1042, 1046, wherein it 
was stated: 

"As is seen section 1035 is very brief, and, in itself, is incomplete. 
Differing from the other sections mentioned, it does not, in itself, 
provide a complete plan of procedure. It refers to the 'same manner 
as other new districts are formed.' By that expression evidently it 
refers to some provision of either section 1024 or section 1025 ... ,. 
(Section 1025 has been repealed since the above decision was ren­
dered.) 

Again our Supreme Court held: 

"A new school district can only be 'created' by a county superin­
tendent of school on compliance with the provisions of section 1024, 
Revised Codes of Montana, 1921, as amended by Chapter 138 of the 
Laws of 1927 (Section 1) ... " 

Weasel Head v. Armstrong, 99 Mont. 364, 43 Pac. (2nd) 243, 
245. 

Our Supreme Court in discussing school districts also stated: 

"A school district is merely a political subdivision of the state. 
created for the convenient dispatch of public business. In the absence 
of constitutional limitations, the legislature may create or abolish a 
district or change or rearrange the boundaries of an existing district, 
and by the same token it may create joint districts from territory lying 
in adjacent counties." 

State ex reI. Rodman v. Meyers, 65 Mont. 124, 210 Pac. 1064, 
1065. 

The creation of a school district such as here considered-where it will 
be composed of a district or districts or parts thereof situated in one 
county and a part in an adjacent county-is controlled by Section 1035, 
Revised Codes of Montana, 1935, and the last three paragraphs of Section 
1024, Revised Codes of Montana, 1935. Such districts are denominated joint 
districts. 

State v. Meyers, supra; 
State v. Urton, 76 Mont. 458, 248 Pac. 369; 
Attorney Gent';ral's Official Opinion No. 376, Vol. 15, p. 260. 

"The legislature has by section 1024 provided that upon meeting 
of the requirements of that section, districts may be created by the 
county superintendent with the right of appeal to the board of county 
commissioners, whose· action is final. By this Act certain discretion 
is lodged in these officers after the provisio"ns of the statute are 
satisfied. The statute has been complied with here insofar as the 
necessary "jurisdictional facts are concerned. The discretion of these 
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officers was invoked and the discretion has been exercised. The legis­
lature might have required these officers to be guided by any fixed 
rules which it saw fit to provide, but it has left all of these questions 
to the good judgment of these officers. This was within the power 
of the legislature." 

State v. Lensman, lOS Mont. 118, 126, 88 Pac. (2nd) 63. 

It will be noted that, in the case of State v. Lensman, supra, the Court 
had under consideration the creation of a school district where part of 
the lands of the district were situated in Missoula County and a part in 
Lake County. The procedure followed by the county superintendents 
there is substantially as set forth below. 

It, therefore, is apparent Section 1034, Revised Codes of Montana, 
1935, has no application to the creation of a school district as here con­
sidered, where part of the proposed district lies in one county and part 
in another county, but Section 1034, supra, applies only where all of the 
lands affected lie wholly in one county. 

It further follows that, in the creation of joint districts (districts lying 
partly in one county and partly in another), there is no election therefor, 
as no election is provided by the statutes providing for the formation of 
such a district. 

The procedure to be followed in the formation of such a district is as 
follows: 

1. A petition in writing must be prepared in duplicate, bearing the 
signatures of a majority of the resident freeholders of the territory 
which is desired be transferred from one district to another. The 
petition must be addressed to the county superintendents of the 
two counties affected. It must describe the territory to be trans­
ferred. The territory must be contiguous to the territory of the 
school district to which it is desired to transfer it. None of the 
territory lying within three miles of a school district of its home 
county can be included in the territory transferred. The transfer 
must not reduce the valuation of the district from which it is pro­
posed to detach it to less than $75,000. 

2. The petition must state the reason for desiring the change and 
give the number of school children of school age, if any, residing 
in the territory to be transferred. 

3. The county superintendent must give notice by posting notices 
at least 10 days prior to .the time fixed for considering said peti­
tion. One notice shall be posted in a public place in the territory 
to be transferred, and one on the door of each school house in 
each district affected, if any, and if there be none, then in some 
other public place. The number of notices is not otherwise pro­
vided for, but there should be at least five posted. The time for 
considering such petition shall be stated in the notices, and such 
time must be not less than ten nor more than 30 days after the 
petition is presented to the superintendent. After the hearing, if 
the superintendents approve the transfer, they shall issue a joint 
order transferring the territory and describe its bounda,ries. Such 
order may be appealed from to the Board of County Commissioners 
within 30 days. The decision of the Board shall be final. 

It will further be noted that, after the court's decision in the case of 
School District No. 28 v. Larson, supra, the legislature attempted to 
comply with the Court's injunction, and added to Section 1024. by amend'­
ment, the last three paragraphs by Chapter 175, Laws of 1933. 

Section 1023, Revised Codes of Montana, 1935. provides: 

"N 0 school district shall be created nor boundaries changed be­
tween March 1st and July 1st of any calendar year, and no school 
district nor any portion of any school district shall be included in the 
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petition for the consolidation of school districts or for the changing 
of boundaries of school districts more than once during one calendar 
year." 

The foregoing Section 1023 is a special act applying directly to the 
formation or creation of school districts and the changing of boundaries 
of school districts and is mandatory. It commands-in no uncertain 
language-no school district shall be created nor the boundaries changed 
between March 1st and July 1st of any calendar year, and no school dis­
trict nor any portion of any school district shall be included in the 
petition for the consolidation of school districts or for the changing of 
boundaries of school districts more than once during one calendar year. 
This section needs no interpretation. 

Box et al v. Duncan, 98 Mont. 216, 220, 38 Pac. (2nd) 986. 

It is therefore further my opinion no change may be made in the 
boundary lines of a school district, nor a district created, between the first 
.day of March and the first day of July in any calendar year. 

Sincerely yours, 

No. 397 

JOHN W. BONNER 
Attorney General 

TAYLOR GRAZING ACT-RANGE IMPROVEMENTS, 
what are-DISTRICT ADVISORY BOARDS, powers of 

Held: If the district advisory board approves the use of funds derived 
from the Taylor Grazing Act for range surveys and purchasing of 
aerial photographs to be used in connection with or as a basis of 
a range improvement program, then the funds may be so used, 
since such approval would not seem to be an abuse of the discretion 
of the advisory board. 

Mr. Leonard A. Schulz 
County Attorney 
Beaverhead County 
Dillon, Montana 

Dear Mr. Schulz: 

April 14, 1942. 

You have asked the opinion of this office on the following question: 

"May contributed trust funds returned from the United States 
Treasurer under Section 10 of the Taylor Grazing Act to the counties 
from which such funds originate be used in making range surveys 
and purchasing aerial photographs for such surveys?" 

You point out the range survey is an activity which furnishes an ac­
{;urate inventory of location, kinds.and amounts of available range forage; 
yields a map showing this forage inventory in relation to stock water 
facilities, fences, material barriers, trails, roads, etc.; and, where aerial 
photographs are available, the same constitute basic field maps upon 
which all important range improvement data are recorded. 

The answer to your question depends upon the interpretation of Sec­
tion 191.2 of the Revised Codes of Montana, 1935, as last amended by 
Chapter 102 of the Laws of 1939, which provides, in part, with respect to 
the funds to which you refer: 

"The funds comprising said special grazing fund shall be expended 
only for range improvements such as fences, reservoirs, wells, and for 
such other r~~ge improvements as the district advisory board may 
approve .... 
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