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"Every officer must continue to discharge the duties of his office,
although his term has expired, until his successor has qualified."
In the case of State ex reI. Neill v. Page, 20 Mont. 238, 248, 50 Pac.
719, it is stated this section is applicable only where the term of office
of an incumbent has expired and not to a vacancy caused by resignation.
It would appear, therefore, that if the position is taken that the term of
fred Superneau as undersheriff expired, under the appointment of Angus
McDonald, on Japuary 1st, 1941, still he is required to hold over "until
his successor has qualified." This would mean that, upon being appointed
for a definite term, the undersheriff is entitled to hold until a successor
has qualified. The situation might be otherwise if the resignation of Angus
McDonald caused a vacancy in the office of Sheriff for-in that event-the
office of undersheriff would also be vacant; but-under our construction
of Chapter 47 of the Laws of 1941-the resignation does not create a vacancy. The appointment of Superneau, when made, was valid and no
appointment of this incumbent has been attempted since he became ineligible to appointment due to his relationship to the sheriff.
The prohibition in the Nepotism Act is with respect to appointing
"to any position of trust or emolument." Here the holdover undersheriff
is not appointed contrary to the Nepotism Act. The situation is somewhat similar to the case where an officer was appointed prior to the
passage of the Nepotism Act who, if appointed after the act's passage,
would be ineligible. In such a case it was held that the Nepotism Act
was not retroactive. (Vol. IS, Opinions of the Attorney General, p. 65.)
Similarly, it would appear the valid appointment of a subordinate officer
would not be vacated by the subsequently arising relationship of the appointing officer and the appointee.
It is my opinion that, when a sheriff leaves his position to enter the
armed forces of the United States, the incumbency of his undersheriff
continues, since-under Section 8 of Chapter 47, Laws of 1941-no
vacancy occurs and-under Section 7 of said Chapter 47-the successor to
such resigned sheriff is "acting" sheriff only. Therefore, if a relative of
the incumbent undersheriff is appointed "acting" sheriff, the Nepotism
Law has no application, since the undersheriff holds under the appointment of the elected sheriff and not under the "acting" sheriff.
Sincerely yours,
JOHN W. BONNER
Attorney General
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MONTANA STATE COMMISSION FOR THE BLINDBLIND PERSONS, information for register of-PHYSICIANS
AND SURGEONS, blind register, furnishing information forEVIDENCE, privileged communications between physician and
patient
Held: Because of the rule of privileged communication between physician and patient, the only way information can be secured concerning the degree of vision, cause of blindness and any other
necessary information to be included in the "register of the blind"
is to secure the assent of the person with respect to whom the
information is desired or, if the person be a child, from the parent
or guardian.
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Miss Sharon R. Cromeenes
State Supervisor
Montana Commission for the Blin4
Great Falls, Montana
pear Mills Cromeenes:
I have received your recellt letter T«;lating to the !11atter of keeping a
"state register of the blind." You have pointed out that, under the provisions of Chapter 42 of the Laws of 1939, it is the duty pf the Montana
State Commission for the Blind to keep such a register and that said
register must necessarily include information which must be secured
from eye doctors throughout the state. You ask whqt may be done in
tlte event a doctor refuses to divllige information concerning the degree
of visipn or cause of blindness of a persop who has been OT is his patient.
The privilege between physician and patient is One recognized in law,
but is primarily a rule of evidence. In Montana the rule is stated in Section 10536, Revised Codes of Montana, 1935, as follows:
"There are particular relations in which it is the policy of the law
to encourage confidence and to preserve it inviolate; therefore, a
person cannot be examined as a witness in the follpwiflg cases: . . .
"4. A licensed physician or surgeon cannot, without the consent
of his patient, be examined in a civil action as to any information acquired in attending the patient, which was necessary to enable him
to prescribe or act for the patient."
It is generally held the object of such a statute and of the rule embodied in all similar statutes is not absolutely to disqualify a physician
from disclosing facts, or testifying, but to enable a patient to secure medical aid without betrayal of confidence. (28 R. C. L. 542.) With respect
to the testimony of a physician, our Supreme Court has held in the case
of Hier v. Farmers Mutual Ins. Co., 104 Mont. 471, 486, 67 Pac. (2nd)
831, 837:
" 'The patient may therefore waive objection and permit the physician to testify. In other words, the privilege is the privilege of the
patient and not of the physician; and by great weight of authority if
the patient assents the court will compel the physician to answer
.. ' The physician cannot waive the statutory privilege and testify
against the wishes of his patient.'''
Aside from the rule of privileged communications which, as stated, is
merely a rule of evidence, it is my understanding the ethical medical
practitioner considers as privileged and confidential all communications
made to him by his patients. However, with the assent of the patient it
should be both legally and ethically proper for a physician to divulge the
information you require which is, in a sense, evidence or testimony.
It is my opinion that, because of the rule of privileged communications
between physician and patient, the only way you can secure information
concerning the degree of vision, cause of blindness and any other necessary information to be included in the "register of the blind" is to secure
the assent of the person with respect to whom the information is desired,
or if the person be a child, from the parent or guardian. (See 70 C. J. 443.)
Sincerely yours,
JOHN W. BONNER
A ttorney General

