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No. 379
CRIMINAL LAW-JUDGMENT-FINESSENTENCE, Suspension of
Held: Sentence may not be suspended after commitment of prisoner.
March 21, 1942.
Mr. Norman R. Barncord
County Attorney
Wheatland County
Harlowton, Montana
Dear Mr. Barncord:
You ask whether a sentence of fine and imprisonment for a misdemeanor may be suspended by the magistrate, after a portion of the
sentence has been served, the fine remaining unpaid. You point out
extenuating circumstances exist in the particular case prompting your
inquiry.
If the power of suspension ever existed at all in this particular instance,
it ceased upon commitment of the prisoner. (State ex reI. Bottom1y v.
District Court, 73 Mont. 541, 237 Pac. 525.)
I t is my opinion, therefore, the sentence may not be suspended after
commitment of a prisoner in any case.
Sincerely yours,
JOHN W. BONNER
Attorney General

No. 380
COUNTIES-FINANCES
Held: Where life insurance policy is assigned to county, assignment
ansmg out of a series of illegal transactionS!, county is not
authorized to pay premiums on policy, even though such action
may inure to benefit of county.
March 21, 1942.
Mr. J. E. McKenna
County Attorney
Fergus County
Lewistown, Montana
Dear Mr. McKenna:
As an outgrowth of failures in 1923 of banks in which your county
had deposits, the then the board of county commissioners did not elect to
sue upon bonds given to secure deposits but made various settlements with
the sureties. Among these settlements, you inform me, was one whereby
the county accepted promissory notes given by a surety together with
collateral consisting of, among other things, a life insurance policy payable to the county. Later, the individual surety being insolvent, the county
accepted a full assignment of the policy in satisfaction of the indebtedness.
The question now is whether the board of county commissioners is
authorized to pay premiums on the policy in order to realize the ultimate
proceeds therefrom.
Acceptance of the notes by the county in the first place constituted
an illegal contract. (Fergus County v. Osweiler, 107 Mont. 466, 86 Pac.
(2nd) 410.) Likewise the extinguishment of the obligation by the assignment
of the insurance policy to the county was wholly unauthorized. Carrying
the proposition one step more, premium payments on the policy constitute
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a furtherance of the series of illegal transactiolJs. We can find no statutory authority, either express or implied, given the board of county commissioners which would warrant such premium payments. While payment
of premiums in this particular instance might inure to the substantial
benefit of the county, the doctrine of expediencey bears no weight where
the statutory authority is non-existent. (Franzke v. Fergus County, 76
Mont. 150, 245 Pac. 962.)
I must agree with you, therefore, in your opinion the county is not
authorized to pay premiums on a life insurance policy assigned to the
county under the circumstances which you relate.
Sincerely yours,
JOHN W. BONNER
Attorney General

No. 381

HERD DISTRICTS-LIVESTOCK
Held: When owners or possessors of lands lying adjoining any herd
district petition that such lands be included in the herd district, it
must be shown twenty-five per centum (25%) or more of the land
sought to be included is in actual cultivation, the same as is required when a herd district is established.
March 21, 1942.
Mr. John D. Stafford
County Attorney
Cascade County
Great Falls, Montana:
Attention: Mr. Cleveland Hall,
Chief Deputy
Dear Mr. Stafford:
You have pointed out that many years ago Herd District No.4 was
created by the County Commissioners of Cascade County. Recently owners of contiguous and adjoining land have petitioned to have such land
become part of the herd district. Although the district, as created, included
twenty-five per centum (25%) of cultivated land, the acreage now sought
to be included does not contain this proportion of cultivated land-and will
reduce the cultivated area of the entire herd district below the required
twenty-five per centum (25%). The question is whether land may be
added to an existing herd district under these circumstances.
The provision for adding land to existing herd districts is this sentence
of paragraph (a) of Section 3384 of the Revised Codes of Montana, 1935:
"Upon petition of any owner or possessor of lands lying contiguous
and adjoining any herd district theretofore created, and upon like
hearing and notice as hereinabove provided for, such lands shall be
included in said herd district and become a part thereof."
No mention is made of any requirement whatsoever with respect to
any proportion of such land being under cultivation. Resort must therefore be had to rules of statutory construction to determine the intention of
the legislature when the statute was enacted. Every part of a statute must
be construed with reference to the whole so as to make it harmonious
and sensible. (State ex reI. Bitter Root Irr. Co. v. District Court, 51
Mont. 305, 307, 152 Pac. 745; State ex reI. Wallace v. Callow, 78 Mont.
308, 325, 254 Pac. 187.) Every word, phrase, clause or sentence employed
must be considered in construing a statute. (State ex reI. Nagle v. Sullivan, 98 Mont. 425, 440, 40 Pac. (2nd) 995, 99 A. L. R. 321.)

