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No. 356 

FISH & GAME-FUR-BEARING ANIMALS-ANIMALS
DOMESTICALLY RAISED FUR-BEARING ANIMALS 

Held: Sections 3731, 3734 and 3777 of the Revised Codes of Montana of 
1935 and Sections 3742 of the Revised Codes of Montana, 1935, 
as amended by Chapter 22 of the Laws of 1941, have no applica
tion to the business of owning, using and propagating fur-bearing 
animals, the foundation stock of which were domestically raised, 
rather than captured wild. 

Mr. Leonard A. Schulz 
County Attorney 
Beaverhead County 
Dillon, Montana 

Dear Mr. Schulz: 

February 5, 1942. 

We have your request for an opinion on the following questions: 

"Is the business of owning and propagating fur-bearing animals, 
principally mink and foxes, the foundation stock of which were do
mestically raised rather than captured wild, subject to the regulations 
of the State Fish and Game Warden, as provided in Section 3777, 
Revised Codes of Montana, 1935? (b) Is it necessary that a permit 
be obtained from the State Game Warden to ship the skins taken 
from such domestically raised animals, as provided by Sections 3731 
and 3734, Revised Codes of Montana, 1935, and Chapter 22 of the 
"1941 Session Laws?" 

Section 3777 of the Revised Codes of Montana of 1935, by its terms, 
relates to the "business or occupation of propagating, owning and con
trolling wild game birds, game and fur bearing animals of the state of 
Montana ... " It appears the adjective "wild" relates to "fur-bearing 
animals," as well as to the preceding nouns. With respect to the regu
latory provisions of Sections 3731 and 3734 of the Revised Codes of Mon
tana of 1935 and Section 3742 of said code, as amended by Chapter 22 of 
the Laws of 1941, we find such provisions also apparently relate to wild 
fur-bearing animals protected by the laws of this state or coming from 
without the state. 

The game laws of the state were not intended to protect or regulate 
domesticated fur-bearing animals which are, for all intents and purposes, 
"livestock" such as other domestic animals, as distinguished from animals 
ferae naturae, the property rights in which are defeated on the return to 
natural state. (3 C. J. S. 1088.) This conclusion is in line with your s'tate
ment the animals about which you inquire are assessed and taxed as live
stock, including a special levy for the State Livestock Commission and 
the Livestock Sanitary Board. It is my understanding-from your state 
of facts-the animals about which you inquire are in no sense wild animals. 

In Montana it is held the ownership of wild animals is in the state 
and neither such animals nor parts thereof are subject to private owner
ship, except insofar as the state may choose to make them so. (Rosen
feld v. Jakways et ai., 67 Mont. 558, 562, 216 Pac. 776.) The court in that 
case said further: 

"If the state so elects it may prohibit absolutely the killing of such 
animals (wild animals) or it may regulate the killing and prohibit the 
sale in this state of such animals or their parts, whether the animals 
were killed within or without the state." 

Obviously this does not apply to certain instances of game running 
or killed on Indian reservations. 
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It is apparent the regulations relating to fish and game and the func
tions of the Fish and Game Department and the State Game Warden 
relate to wild animals and not to animals domitae naturae such as those 
to which your questions relate. 

Accordingly, it is my opinion Sections 3731, 3734 and 3777 of the Re
vised Codes of Montana, 1935, and Section 3742, of the Revised Codes 
of Montana, 1935, as amended by Chapter 22 of the laws of 1941, 
have no application to the business of owning, controlling, using and 
propagating fur-bearing animals, the foundation stock of which were do
mestically raised, rather than captured wild. 

Sincerely yours, 

No. 357 

JOHN W. BONNER 
Attorney General 

INDIANS-FISH AND GAME-FIREARMS-BEA VER
LICENSES, courtesy-WARDENS, Fish and Game-FISH 

AND GAME 

Held: 1. An allottee Indian who has obtained citizenship through being 
an allottee and has received patent in fee is subject to the civil 
and criminal laws of the state, but an allottee who has not 
obtained patent is still a ward of the Federal Government, 
although a citizen, and as such subject to 'the exclusive juris
diction of the United States. 

2. If an Indian is not an allottee but is a member of an Indian 
tribe who has not adopted the habit of civilized life and main
tains tribal relations under the supervision of an Indian agent, 
he is a ward of the Government and subject to federal juris
diction for acts committed by him within the reservation. 

3. If an act is committed by an Indian who is a ward of the 
Federal Government, upon land to which the United States 
has relinquished title, the state has jurisdiction to punish him 
for committing a misdemeanor 'not embraced within the juris
diction of the United States. 

4. Where an Indian to whom full citizenship and patent have 
been granted commits an offense against the penal statutes of 
the state he may not defend against the power of the state 
to punish by asserting the offense was committed on land, title 
to which is in the United States. 

5. A deer killed by an allottee Indian on an Indian reservation 
on land to which the government holds title is not considered 
as game protected by the laws of Montana, even though the 
same was killed within the geographical limits of Montana; 
said Indian's possession of said deer while off the reservation 
out of season in Montana does not violate any of the provisions 
of Montana's game laws. 

6. All Indian lands, whether allotted or una11otted, held separately 
or jointly, and all land held for the use of the Indians, such 
as reservoir sites and similar lands, are subject to the exclu
sive jurisdiction of the United States government; all game 
fish, wild birds, game or fur-bearing animals, including beaver, 
killed, caught or captured thereon, are Indian property; said 
beaver are not protected by the laws of Montana; the Indian 
under tribal ordinances may kill or capture said beaver on the 
lands aforesaid; the Indian~s possession would be legal and 
the State of Montana has no claim or ownership therein, nor 
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