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Whether or not the endorsements required on an instrument deposited 
with the County Clerk for recordation constitute a certificate "without a 
seal" is not necessary to determine. In a sense it is a certificate, since it 
is "a writing by which an officer or other person bears testimony that a 
fact has or has not taken place." (11 C. J. 76.) However, if such endorse
ment is authenticated by the seal of the County Clerk, the certificate, 
with seal, that the instrument has been recorded-which the statute con
templated-has been furnished and the fee should be collected therefor. 
It is not necessary for the clerk to affix the seal unless the party recording 
requests a seal to be attached. 

It is my opinion a person having an instrument recorded in the office 
of the County Clerk, as ex-officio recorder, paying for the recording per 
folio and for which recording fee is not otherwise provided, need 
not secure a certificate with seal affixed, that such instrument has 
been recorded; and, if a seal is not affixed to the endorsements required 
by Sections 4805 and 4806 of the Revised Codes of Montana of 1935, re
gardless of whether or not the endorsements are construed to constitute a 
"certificate," no charge may be made for the endorsements which show such 
instrument has been recorded-but if such endorsements, relating to the 
recordation of the instrument, are authenticated by the seal of the County 
Clerk, a charge of fifty cents (50¢) shall be made. 

Sincerely yours, 

No. 313 

JOHN W. BONNER 
Attorney General 

FIRE DEPARTMENTS-FIRE DISTRICTS-INCORPO
RATED CITIES-UNINCORPORATED TOWNS AND 

VILLAGES-TOWNS-VILLAGES-CITIES 

Held: 1. The taxpayers outside of the city limits of an incorporated city 
can petition the county commissioners to create a fire district, 
provided such district is established within the limits of an 
unincorporated town or village or any territory lying within 
ten miles of the limits of any incorporated city. 

2. Such district-when so established-can contract with an in
corporated city for the use of the equipment of the incorporated 
city, provided such city by ordinance or resolution duly au
thorizes the same. 

3. The paid firemen of an incorporated city-while engaged in 
fighting fires outside of the city limits and within the limits of 
a fire district in an unincorporated town or village, or any terri
tory lying within ten miles of the limits of any incorporated 
city, under a contract between such organized districts and the 
city-are performing services in line of duty and are entitled 
to all benefits as members of the fire department relief asso-
ciation. - . 

Mr. John J. Holmes 
State Auditor and Ex Officio 
Insurance Commissioner 
State Capitol 
Helena, Montana 

Dear Me Holmes: 

December II, 1941. 

Recently you requested an opinion from this office on the following 
questions: 
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"I. Can the taxpayers outside of the city limits of an incorporated 
city petition the county commissioners and create a fire district? 

"2. Can this district contract with the city for the use of the city fire 
department? 

"3. Would the paid fireman of an incorporated city who is ordered 
by the mayor or officers in charge of the fire department to fight 
fires outside the city limits be entitled to receive benefits from the 
Fire Department Relief Association if injured on such a fire?" 

Section 5148, Revised Codes of Montana, 1935, provides: 
"Fire protection-establishment of fire districts. The board of 

county commissioners is authorized to establish fire districts in any 
unincorporated town or village, or any territory lying within ten (10) 
miles of the limits of any incorporated city whenever requested in 
writing so to do by the owners of fifty per cent (500/0), or more, of 
the area included within the proposed district and who constitute a 
majority of the taxpayers who are freeholders of such territory and 
whose names appear upon the last completed preceding assessment 
roll; and at the time of the annual levy of taxes may levy a special 
tax upon all the property within such district for the purpose of 
buying apparatus and maintaining the fire department of any such 
district, and such tax must be collected as are other taxes. All moneys· 
so collected by the county treasurer shall be disbursed by him upon 
warrants. signed by the treasurer of the fire company and counter
signed by its foreman. In the drawing of such warrants against the 
funds so collected by the county treasurer, the foreman and treasurer 
of the fire company shall be governed by the by-laws of such fire 
company. It is provided that the provisions of this section shall not 
apply to payment of bonds and interest thereon as provided by Sec
tions 5149 to 5158 of this code." 

Sections 5148 to 5158, Revised Codes of Montana, 1935, provide in 
effect the board of county commissioners can establish such districts when 
presented with a petition signed by fifty per cent of the property owners 
of an unincorporated town or village, or any territory lying within ten 
miles of the limits of any incorporated city, and these sections prescribe 
the procedure to be followed in the creation of such districts. You wili note 
the fire district which can be created by the county commissioners is in 
an unincorporated town or viIlage, or any territory lying within ten miles 
of the limits of any incorporated city. Consequently, my answer to your 
first question is that the taxpayers outside of the city limits of an in
corporated city, if within an unincorporated town or viIlage, or any terri
tory lying within ten miles of the limits of any incorporated city, can 
petition the county commissioners and create a fire district. 

Sections 4958 and 5039.62, Revised Codes of Montana, 1935, in effect 
provide incorporated cities and towns may hold, lease, use and enjoy 
property of every name or description, and such cities or towns have the 
power to make any and all contracts necessary to carry into effect the 
powers granted by the Code. By virtue of these two sections, it is my 
opinion an incorporated city could contract with such a fire district for 
the use of the fire equipment of the incorporated city, but before doing so 
the council of the incorporated city would have to pass an ordinance or 
resolution by a two-third vote of all of the members of the council as is 
provided for in Section 5039.61, Revised Codes of Montana, 1935, as 
amended by Chapter 35, Laws of 1937. 

Section 5109, Revised Codes of Montana, 1935, provides that "The coun
cil of cities and towns shall have power to establish a fire department, 
and prescribe and regulate its duties ... " Having power to contract for 
the services of the fire department in regularly organized fire districts 
outside its boundaries, and, under Section 5109, supra, having power to 
regulate and prescribe the duties of the fire department, it foIlows firemen 
while performing duties in such an organized fire district under such a 



522 OPINIONS OF THE ATTORNEY GENERAL [313-314 

contract are acting as members of the fire department of such city in line 
of duty and entitled to all benefits as members of the fire department 
relief association. 

I t is therefore my opinion: 

1. County commissioners, upon petition of taxpayers owning fifty per 
cent or more of the area of any incorporated town or village, or 
any territory lying within ten miles of the limits of any incorpo
rated city, may establish a fire district as provided under Sections 
5148 to 5158, Revised Codes of Montana, 1935; 

2. A city having a paid fire department may contract with such 
organized fire district for services of the paid fire department within 
such district; 

3. Members of a paid fire department, while acting as fireman under 
such a contract, are performing services in line of duty and are 
entitled to all benefits of the fire department relief association. 

Sincerely yours, 

No. 314 

JOHN W. BONNER 
Attorney General 

MOTOR VEHICLES-REGISTRATION-PENALTY
EXEMPTIONS 

Held: An applicant for re-registration of a motor vehicle who makes 
application therefor in December, after having had his car in dead 
storage since February l4th of the same year, having previously 
driven said motor vehicle on the highways of Montana, prior to 
placing the same in storage, is required to pay the license tax 
plus ten percentum penalty for registration of said vehicle. 

Mr. Edward T. Dussault 
County Attorney 
Missoula County 
Missoula, Montana 

Dear Mr. Dussault: 

You have submitted the following: 

December 11, 1941. 

"Mr. (A) was, during all of the year 1941 and up to the present 
time, the registered and legal owner of a 1937 Chevrolet sedan. About 
February 25, 1941, he stored his said automobile in dead storage in 
the City of Missoula because he was subject to the Selective Serv
ice Act and on March 4, 1941 was inducted at Missoula. Because 
of being over 28 years of age he was on November 21, 1941 dis
charged. His former employer has given him hIs former employ
ment, beginning December 1st, and he needs his automobile to go 
to and from said work. The license for his automobile costs $10.00 
and there is now added by law a $1.00 penalty. 

"Would you be kind enough to give me your opinion on the above 
facts ?" 

Section 1758.1, Revised Codes of Montana, 1935, in part, reads as fol
lows: 

"Every vehicle registration under this act shall expire on Decem
ber thirty-first of each year and shall be renewed annually upon appli-
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