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municipal corporations which are invalid because in excess of authority
conferred by law, if it could have originally authorized such acts and
proceedings. (16 C. J. S. Constitutional Law, sec. 428, page 879.)
The Montana Supreme Court has followed these principles, declaring
the legislature has authority to validate past acts. In Weber v. City of
Helena et aI., 89 Mont. 109, 138, 297 Pac. 455, a bond validating act was
under consideration. The court stated, in part, as follows, citing other
Montana cases:
"The control of remedies, exercised by the enactment of laws
to cure defects in previous statutes or to supply former omissions
and legalize past acts, is one of the most essential of legislative
powers. * * *
"In the absence of special constitutional restrictions the competency of the legislature to enact retrospective statutes to validate
an irregular or defective execution of a power by municipal corporations is undoubted. (Dillon on Municipal Corporations, 5th sc.,
sec. 948.)"
With respect to the constitutionality of the validating statute we must
bear in mind, in addition to the authorities cited, the rule that every statute
enacted by the legislature is presumed to be the result of the exercise
of its constitutional right to enact it, and every reasonable doubt must be
resolved in favor of legislative action. (State ex reI. Diedrichs v. State
Highway Commission, 89 Mont. 205, 296 Pac. 1033; State ex reI. Toomey
v. State Board of Examiners, 74 Mont. I, 238 Pac. 316; Hill v. Rae, 52
Mont. 378, 158 Pac. 826, Ann. Cas. 1917E 210, L. R. A. 1917 A 495;
Weber v. City of Helena, supra; State ex reI. City of Missoula v. Holmes,
100 Mont. 256, 47 Pac. (2nd) 624.)
It is my opinion the oil and gas leases made by counties before the
enactment of Chapter 171 of the Laws of 1941, Section 7 of which validates oil and gas leases theretofore made covering tax deed lands, are as
valid as any oil and gas lease which might be' entered into by counties
subsequent to the approval of said Chapter and the validating portion of
said act (Section 7) is constitutional.
Sincerely yours,
JOHN W. BONNER
Attorney General

No. 305

JUSTICE COURT-JUDGMENT-FINESIMPRISONMENT
Held: When a person has been sentenced in Justice Court to pay a fine
only, he is entitled to be discharged from custody as soon as judgment is given. Upon his failure to pay the fine, he cannot be rearrested; but the State must resort to a writ of execution. If
judgment in a Justice Court is for fine and imprisonment until
paid, then the defendant must be held in custody during the time
specified in the judgment unless the fine is sooner paid.
Mr. Maurice J. MacCormick
County Attorney
Powell County
Deer Lodge, Montana

December 4. 1941.

Dear Mr. MacCormick:
Recently you wrote to this office ill part as follows, concerning Opinions
Numbered 61 and 80 in Volume 18, Report & Official Opinions of the
Attorney General:
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"There might be some distinction in the same but one appears to
be more or less contrary to the other. I would like to have that situation clarified, if you please."
I cannot subscribe to what has been held in Opinion No. 61, Volume
18, Report and Official Opinions of the Attorney General. I do, however, subscribe to the holding in Opinion No. 80, Volume 18, Report and
Official Opinions of the Attorney General.
Section 12340, Revised Codes of Montana, 1935, provides:
"If judgment of acquittal is given, or judgment imposing a fine
only, without imprisonment for non-payment, and the defendant is
not detained for any other legal cause, he must be discharged as soon
as the judgment is given."
Section 12088, Revised Codes of Montana, 1935, provides:
"If the judgment is for a fine alone, execution may be issued
thereon as on a judgment in a civil action."
Section 12341, Revised Codes of Montana, 1935, provides in part:
" . . . When a judgment is entered imposing a fine, or ordering
the defendant to be imprisoned until the fine is paid, he must be held
in' custody during the time specified in judgment, unless the fine is
sooner paid."
In State ex reI. Hodgdon v. District Court, 82 Pac. 663, 33 Mont. 119,
120, 121, the court said:
"If the judgment is for fine only, the defendant is entitled to be
discharged from custody as soon as judgment is given . . . . But if
the judgment is for fine and imprisonment until paid, as in this instance, then the defendant may be detained in custody until such
fine is paid or until he shall have served one day for each $2 of such
fine."
Therefore, it is my opinion that, if the judgment is for the fine only,
the defendant is entitled to be discharged from custody as soon as judgment is given. He cannot at any time thereafter be arrested for his failure
to pay the fine. The state must resort to a writ of execution. But, if the
judgment is for fine and imprisonment until paid, then the defendant
must be held in custody during the time specified in the judgment unless
the fine is sooner paid.
Sincerely yours,
JOHN W. BONNER
Attorney General

No. 306

INSURANCE-FIRE INSURANCE COMPANIESLIABILITY INSURANCE-MOTOR VEHICLESAUTOMOBILES
Held: A casualty insurance company may write a combination policy
upon motor vehicles covering damage from fire, theft,' collision,
public liability and property damage.
Mr. Edward T. Dussault
County Attorney
Missoula County
Missoula, Montana

December 4, 1941.

Dear Mr. Dussault:
You have requested my opinion whether a casualty insurance company
may write a combination insurance policy upon a motor vehicle covering

