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No. 298 

COUNTY COMMISSIONERS - REG U LA R DE PUT Y 
SHERIFFS-SALARIES-INSPECTION AND MARKING 
OF HIDES OF THOROUGHBRED CATTLE-SHERIFFS 

NOT ENTITLED TO MILEAGE FOR INSPECTION 

Held: 1. The salary of a regular deputy sheriff is fixed by law on an 
annual basis and therefore the increase could not be withdrawn 
sooner than the end of the year for which said regular deputy 
sheriff is employed. 

2. A sheriff is not allowed mileage for making hide inspections. 

Board of County Commissioners 
Deer Lodge County 
Anaconda, Montana 
Attention: Mr. A. T. Hempstead 

Chairman 

Gentlemen: 

You have submitted the following: 

November 18, 1941. 

"Under provisions of Section 4873 is it permissible to pay the 
deputy sheriff in the sixth class county a monthly salary between 
$1650 and 80% of the sheriff's salary? If the Board of County Com­
missioners should give an increase in a deputy sheriff's salary, can 
such increase be withdrawn at any future time if the Board deems it 
expedient? 

"Under Chapter 78, 1941 Session Laws, is a sheriff or deputy 
sheriff entitled to a fee for each beef hide inspected of 25¢ and a fee 
of 1O¢ for each veal hide inspected? Is this fee paid in addition to a 
sheriff's regular salary? Is a sheriff permitted mileage in making 
such inspections?" 

I refer you to Attorney General's Official Opinion No. 144, Volume 19, 
which holds that: . . 

"Section 4873 of the Revised Codes of Montana, 1935, prescribes 
the minimum compensation allowed to any deputy or assistant desig­
nated under the act, and Section 4874 prescribes the maximum com­
pensation allowed when it is not otherwise definitely fixed by the 
provisions of Section 4873." 

I also refer you to Attorney General's Official Opinion No. 146, Vol­
ume 19, which holds: 

"In localities where there is no sheriff or deputy sheriff, and where 
there is need for the inspection herein required, a deputy sheriff shall 
be appointed, and shall be authorized by the board of county commis­
sioners of the county to make such inspections, and he shall be paid 
from the appropriate county fund therefor, a fee of not to exceed 
twenty-five cents (25¢) for each beef hide inspected, and a fee of 
not to exceed ten cents (l0¢) for each veal hide inspected. Except 
as in Section 2 provided, no fee shall be charged or paid for such 
inspection." 

The aforesaid opinions answer the questions propounded here save 
and except possibly the question: 

"If the board of county commissioners should give an increase in 
a deputy sheriff's salary, can such increase be withdrawn at any 
future time if the board deems it expedient?" 

and the question, 
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"Is a sheriff permitted mileage in making such inspections?" 
As to the former question, it is my opinion the salary of a regular 

deputy sheriff is fixed by law on an annual basis and, therefore, the increase 
could not be witlrdrawn sooner than the end of the year for which said 
regular deputy sheriff is employed. 

At to the latter question, nowhere within the provisions of Chapter 78, 
Laws of 1941, or elsewhere, is there any mention of sheriff's mileage for 
making inspections, and I am, therefore, of the opinion mileage for such 
inspections cannot be paid. 

Sincerely yours, 

No. 299 

JOHN W. BONNER 
Attorney General 

STATE HIGHWAY COMMISSION-LABOR­

W AGES, prevailing rate, how determined 
Held: In determining the prevailing rate of wages to be paid employees 

of the State Highway in the several counties of the state, the com­
mission should assemble the data concerning wages paid for like 
services by private employers and wages set by union regulations. 

State Highway Commission 
Helena, Montana 

Gentlemen: 

November 22, 1941. 

Y.ou have submitted a scale which the Commission has used in de­
termining the prevailing wage scale for maintenance work and force labor 
in Missoula County as an example, and request my opinion as to whether 
the Commission, in determining the prevailing wage scale, has taken into 
consideration industries whicl;1 should not be considered and also whether 
the present method complies with the law. 

The question presented is as. to the proper legal method to be used in 
determining the prevailing rate of wages for workmen, laborers, and me­
chanics employed on highway work for the State in the absence 'of the 
Commission's setting up a state-wide scale of wages as a matter of policy, 
which policy it would undoubtedly have a legal right to pursue. 

It is, of course, obvious in determining the prevailing rate of wages 
one must be governed by facts adduced after an investigation conducted 
on sound, legal and economic grounds. While I realize your Commission 
has the authority to determine what rate of wages will be paid to your 
employees, nevertheless, in light of your inquiry, I am giving you my 
opinion as to the legal and economic principles which should guide you 
in making your said determination. 

The question to be determined here was quite fully considered by a 
former Attorney General in Opinion Number 246, Volume 16, Official 
Opinions of the Attorney General. In effect that opinion held the prevail­
ing rate of wages in any county is the rate which is equal to the charge 
for or valuation of the daily toil of a laborer, workman or mechanic at a 
given labor, in a given industry, according to the scale or standard of 
money compensation generally received or established by common con­
sent or estimation in the county seat in which the work is performed at 
the time of performance. 

Objections to the determination and adoption of a prevaling rate of 
wages to be paid on public works, as disclosed in numerous cases which 
have been before the state and federal courts, appear to be based upon the 
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