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person adopting "resides." The question therefore is as to the meaning
of the word "resides" as used in this statute.
The interpretation of the word "resides" or "resident" as used in adopting statutes has many times been before courts of various jurisdictions.
In the case of Appeal of \,y olf, reported in 13 Atl. 756, the Supreme
Court of Pennsylvania, after reveiwing these decisions, says:
"Does the word 'resident,' as used in the act of May 4, 1855,
supra, include a temporary resident? This word 'resident' has received various interpretations by many different courts, depending
largely on the scope of the statute in which it is found, and the connections in which it is used. Thus it is sometimes used in connection with the words 'inhabitant,' 'citizen,' 'freeholder,' and the like;
again.it is used in elections; 'he shall have resided in the state one
year, and in the election district two months,' etc.; as in our divorce
laws the applicant must have resided in the state one year or more.
The purpose of our adoption act is to promote the welfare of the
child to be adopted, and anyone desirous of adopting a child may
invoke the power of the court of the county in which he or she may
reside. It does not say that he shall be a permanent resident, which
has been held synonymous with inhabitan~, nor that he may be a
temporary resident, which has been held synonymous with a sojourner.
After a careful examination of all the authorities cited (they are too
numerous to be classified or referred to here), I am of opinion that
the word 'resident,' as used in the act of May 4, 1855, includes both
a permanent and a temporary resident, and the jurisdiction of the
court is therefore sufficiently set forth in the petition."
See also Van Matre v. Sankey, 148 Ill. 536, 36 S. E. 628.
The Pennsylvania adoption statute considered in the case cited provided anyone desirous of adopting a child must present his or her petition
to the court "in the county where he or she may be a resident." In that
case the petitioner for adoption was a legal resident of California and only
temporarily residing in Pennsylvania for the purpose of the adoption proceedings.
It is therefore my opinion the word "resides," as used in Section 5861,
Revised Codes of Montana, 1935, is not restricted to permanent residence,
but includes temporary residence. It is my opinion a person temporarily
residing in the State of Montana is .qualified to adopt a minor child.
Sincerely yours,
JOHN W. BONNER
Attorney General

No. 294

JUSTICES OF THE PEACE-FEES ON FILING OF DEMURRER TO COMPLAINT IN CIVIL ACTIONS-FILING
FEES-DEMURRER-COMPLAINT
Held: When a demurrer is filed to a complaint in a civil action in the
justice court, the justice of the peace shall collect a fee therefor
of $2.50.
Mr. Hugh J. Lemire
County Attorney
Custer County
Miles City, Montana

.November 14, 1941.

Dear Mr. Lemire:
You have requested the opinion of this office on the question of
whether, under Section 4924 of the Revised Codes of Montana, 1935, a
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fee of $2.50 is required to be paid to a justice of the peace upon the filing
of a demurrer to a complaint in a civil action.
Section 4924 of the Revised Codes of Montana, 1935, insofar as applicable here, provides:
"Fee of justices of the peace in civil actions. The following is the
schedule of fees which must be col1ected by justices of the peace in
every civil action introduced in a justice court: . . .
"Two dollars and fifty cents when issue is joined, to be paid by
the defendant." (Emphasis mine.)
As a general proposition "an issue may be either of fact or of law."
(33 C. J. 828.)
Under the statutes of Montana there are two kinds of "issues," namely,
(1) of law, and (2) of fact. (Section 9323, Revised Codes of Montana,
1935.)
Section 9324 of the Revised Codes of Montana, 1935, provides:
"Issue of 1aw~how raised. An issue of law arises upon a demurrer
to the complaint, answer, or reply, or some part thereof."
It cannot be said the words of Section 4924 of the Revised Codes of
Montana, 1935, relating to fees of justices of the peace do not relate as
much to an issue of law as to an issue of fact, and an issue of law "arises
upon a demurrer to the complaint."
It is my opinion that, when a demurrer is filed to a complaint in a
civil action in the justice court, the justice of the peace shall collect a
fce therefor or two dollars and fifty cents ($2.50).
Sincerely yours,
JOHN W. BONNER
Attorney General

No. 295
SILICOSIS-PAYMENTS, to whom made-GUARDIAN
Held: 1. The word "children" as used in sub-section (c) of Section 3,
Chapter 5; Laws of 1941, means dependent children regardless
of age.
2. Payment should be made to wife, rather than 'to children.
3. Payment should be made to person having custody and control
of children, where wife is deceased.
4. Where wife is deceased, legal guardian should be appointed
only in those cases where the county or state department is
satisfied. Such appointment is necessary to insure use of money
for benefit of children.
November 15, 1941.
Mr. J. B. Convery
Administrator
. State Department of' Public Welfare
Helena, Montana
Dear Mr. Convery:'
You have requested my opinion on the interpretation of sub-section (c)
of Section 3, Chapter 5, Laws of 1941, in respect to the following questions:
1. Must the children be both under legal age and dependent to be
eligible for the payment?
2. Should the payment be made to the wife, if there be both wife
and children?

