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Section 3722, Revised Codes of Montana, 1935, provides among other 
things: . 

" ... Provided, that upon payment of a fee of ten dollars ($10.00), 
the state fish and game warden may issue a permit to any bona fide 
owner or lessee of real estate which is being actually and materially 
damaged by beaver, to take or destroy beaver on his own or leased 
premises only, and provided that the warden shall, when issuing the 
permit mentioned, designate therein the maximum number of beaver 
that may be taken or destroyed under such permit ... " 

It has heretofore been held (Attorney General's Opinion No. 207, 
Volume 15, page 144): 

"Under Section 3722, Revised Codes of Montana, 1921, there is no 
legal objection to a licensed owner or lessee of real estate which is 
actually and materially. being damaged by beaver using his regularly 
employed help in trapping beaver." 

Under the provisions of Section 3722, Revised Codes of Montana, 1935, 
the owner or leassee may trap the beaver doing damage upon his place 
or cause the same to be done by another; and I see no distinction neces­
sarily between an employee of the owner or lessee and the professional 
trapper, provided the owner or lessee desires the services of a professional 
trapper. . 

It is therefore my opinion a professional trapper-operating under a 
permit issued by the Fish and Game Commission, as required under the 
provisions of Section 3685, Revised Codes of Montana, 1935, as amended 
by Chapter 174, Laws of 1939, aforesaid-may, under regulations fixed 
by the Fish and Game Commission, trap beaver on lands other than his 
own when the owner of such other lands secures a legal permit from the 
Fish and Game Commission for the killing of beaver which are actually 
doing damage to his land. 

Sincerely yours, 

No. 289 

JOHN W. BONNER 
Attorney General 

SILICOSIS-PA YMENTS, from what date­
WIDOW OF SILICOTIC 

Held: An applicant for silicosis payments, when determined eligible, is 
entitled to payment from the date of the application; and, in the 
event of his death between date of application and determination 
of eligibility, his widow or dependent is entitled to payment for 
such period. 

State Department of Public Welfare 
Helena, Montana 

Gentlemen: 

November 10, 1941. 

You have requested my opinion on the following questions: 

"I. Shall silicosis payments be made payable from the date the 
application is made rather than from the date the application is ap­
proved as to completed documents, all documents, investigation and 
medical examination completed? 

"2. If an applicant dies between the date of application and the 
time the investigation is completed, should the widow receive benefits 
from the time of the application to the time of death of the appli­
cant?" 
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Payments from public funds to persons having silicosis were provided 
by the Twenty-seventh Legislative Assembly, 1941, by Chapter 5, Laws 
of 1941, and made a part of the Public Welfare Act (Chapter 82, Laws of 
1937). This is designated as Part IX of Chapter 82, and entitled, "To pro­
vide for payments to persons having silicosis as herein defined." Although 
made a part of the Public Welfare Act, its general purpose differs from 
tha t of the Welfare Act, in that silicosis payments are not based on need. 
It is obvious the only reason for making it a part of that act was for 
administrative purposes. 

Prior to the enactment of Chapter 5, there was no right in one who 
had silicosis to receive payment from public funds. Such right came 
into existence upon the enactment and approval of the act. This right is 
subject only to the administrative requirements, such as application, in-
vestigation and examination. . 

In determining the questions here presented it is necesary to ascertain 
the intention of the legislature, and such intention must be gathered from 
the language used, the purpose and intent and the object to be accomp­
lished. (Swords v. Simineo, 216 Pac. 806, 68 Mont. 164.) The policy of 
the law is persuasive in determining the meaning of statutory provisions. 
(State v. Sedgwick, 127 Pac. 94, 46 Mont. 187.) The object of such legis­
lation is expressed by the Supreme Court of Maine in the Hustes case, 
123 Me. 428, 123 A. 514, "to make amends for a disability attributable to 
the employment." 

A reading of the provisions of the act discloses that, in order to be 
eligible to receive payment thereunder, one must make application to thl! 
county department of public welfare (Sec. 5) and an investigation must 
be made "to ascertain whether or not the applicant is entitled to a pay­
ment" (Sec. 6). The act further provides that to be eligible one must 
have been a resident of the state for ten years immediately preceding 
filing of application (Sec. 3-b) and must not, at the time of application, be 
an inmate of any public institution, except the tuberculosis sanitarium 
(Sec. 3-c), and must not be receiving workmen's compensation or old age 
assistance in an amount equal to thirty dol1ars per month (Sec. 3-d). An 
applicant meeting these requirements, and who has been determined from 
a medical examination to have silicosis as defined in the act, is entitled to 
receive payment of thirty dollars per month. Section 4 provides: 

"Any person who has silicosis, as defined in this Part, and who has, 
subject to the regulations and standards of the state and county de­
partment, been determined by the state department to be entitled to 
a payment under this Part for silicosis, shal1 be granted a payment 
by the said state department of thirty dol1ars ($30.00) per month, 
subject to such appropriations as may from time to time be made." 

It is clear, then, that "Any person who has silicosis," and who meets 
the requirements of the act, is entitled to a payment of thirty dol1ars per 
month. The only act required of the applicant is the filing of an applica­
tion. The determination of his eligibility is placed upon the state and 
county departments of public welfare through their administrative staffs, 
including the medical examining board as set up under the act. 

It is significant to note that no provisions are made in the act as to 
when payment shall commence. The only provision regarding payment is 
found in Section 7, which provides: 

"Making Payment. Upon the completion of such investigation the 
county department shal1 forward the investigation report, together 
with the certified report from the examining board of physicians to 
the state department, and the state department shall determine 
whether or not the applicant is entitled to a payment under this 
Part. The state department shall then notify the county depa·rtment 
and the applicant of its decision." 

In view of the fact the right to receive payment under the act, insofar 
as the applicant is concerned, depends only upon his filing application and 



476 OPINIONS OF THE ATTORNEY GENERAL [289-290 

subject to administrative deter-mination of his eligibility, such payment 
should be made from the date of the application. 

If the applicant is entitled to payment from the date of his application, 
it follows that, in the event of his death between the date of application 
and determination of his eligibility, such payment for that period should 
be made to this widow or dependents. 

It is therefore my opinion an applicant for silicosis payments, when de­
termined eligible, is entitled to payments from the date of the application, 
and in the event of his death between the date of application and determina­
tion of eligibility, his widow or dependent is entitled to payment for such 
period. 

Sincerely yours, 
JOHN W. BONNER 
Attorney General 

No. 290 

JURORS-RECESS-COMPENSATION 

Held: Jurors not entitled to compensation for period of recess. 

Mr. John M. Comfort 
County Attorney 
Madison County 
Virginia City, Montana 

Dear Mr. Comfort: 

November 10, 1941. 

You have requested my opinion as to payment of jurors who, during a 
jury term, are excused from attendance until a later date in the term. 

The right to compensation may not be conferred by implication. (John­
ston v. Lewis and Clarke County, 2 Mont. 159.) The person seeking it 
must point to the particular statute entitling him to receive the compensa­
tion claimed. (Brannin v. Sweet Grass County, 88 Mont. 412, 293 Pac. 
970.) 

Section 4933 of the Revised Codes of Montana, 1935, allows grand and 
trial jurors four dollars ($4.00) per day for attendance before any court of 
record. 

The controlling statute affecting the question here is Section 4934 of 
the Revised Codes of Montana, 1935, which provides: 

"A juror must be paid for each day's attendance for the term or 
session for which he was summoned until excused. He must be paid 
for all Sundays and legal holidays unless he resides within ten miles 
from the courthouse, and all jurors residing within ten miles from the 
courthouse at which he is summoned to appear shall receive no com­
pensation for Sundays or legal holidays, or for any days he may have 
been abs~nt or excused from attending court." 

Under the foregoing statute, jurors residing within ten miles of the 
courthouse are not entitled to compensation for days on which they are 
absent or excused from attending court. All jurors must be paid for each 

. day of attendance. It follows that jurors residing more than ten miles 
from the courthouse, although expressly entitled to compensation for Sun­
days and legal holidays, may not draw compensation for days they do 
not attend by reason of being excused. 

The same result has been reached in Haber v. McClain (Tex.), 186 
S. W. 871, and In re Snow (Me.), 149 A. 80S. 

I conclude, therefore, jurors may not receive compensation for the 
periods of time they are excused from service as heretofore pointed out. 

Sincerely yours, 
JOHN W. BONNER 
Attorney General 
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