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State v. Gant, 201 N. C. 211, 159 S. E. 427; 
Bailey v. Glover, 21 Wall 342, 22 L. Ed. 636; 
Morrisey v. Carter, 103 Okl. 36, 229 Pac. 510; 
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Skagit County v. American Bonding Company of Baltimore, 
59 Wash. 1, 109 Pac. 197. 

Illustrative of the opposing view is Norton v. Title Guaranty & Surety 
Company, 176 Cal. 212, 168 Pac. 16 (Citing County of Pomona v. Hall, 
132 Cal. 589, 62 Pac. 257, 65 Pac. 12, 459; County of Calaveras v. Poe, 
167 Cal. 519, 140 Pac. 23), in which the California Supreme Court had 
under consideration Section 338 of the California Code of Civil Procedure. 
,Section 9033 of the Revised Codes 'of Montana, 1935, is identical to Section 
338, supra, except that it prescribes a two-year limitation. Its history shows 
it was adopted from the California statute. I find no construction of the 
statute by the Supreme Court of California with resp'ect to the problem 
herein presented prior to its enactment here. The rule that the construc­
tion of a borrowed statute by the highest court of the parent state, prior 
to its enactment by the borrowing state, should be followed (Esterly v. 
Broadway Garage Co., 87 Mont. 64, 285 Pac. 172) need not, therefore, 
apply here. 

From the foregoing, I conclude that-if the facts negative fraud and 
fraudulent concealment-your audit should extend back no further than 
three years ·at the most. If these elements are present, however, and 
actual discovery occurs so that suit may be brought, within two years 
thereafter, you should proceed to audit as far back as you deem expedient, 
there being only the two-year limitation running from time of discovery. 

Sincerely yours, 

No. 252 

JOHN W. BONNER 
Attorney General 

BUREAU OF CIVILIAN REHABILITATION-STATE 
BOARD OF CIVILIAN REHABILITATION-SALARY OF 
STATE SUPERVISOR-APPROPRIATIONS-FE D E RAL 

FUNDS 

Held: State supervisor's salary set by legislature to be paid from state 
funds, $2400. Board under Section 3049, Revised Codes of Mon­
tana, 1935, may fix salary, and in its discretion may use federal 
funds to increase salary in event by so doing they do not violate 
any of the regulations and requirements of the federal agency 
participating. 

Mr. Lief Fredericks 
State Supervisor 
Bureau of Vocational Rehabilitation 
State Capitol 
Helena, Montana 

Dear Mr. Fredericks: 

September 23, 1941. 

You have asked my opinIOn as to the salary of the State Supervisor, 
Bureau of Rehabilitation. 

I find Section 3049, Revised Codes of Montana, 1935, defines the powers 
and duties of the state board in part as follows, "to appoint such assistants 
as may be necessary to administer the provisions of this act and said act 
of Congress in this state and fix the compensation of such assistants." 
Since 1937 the board has fixed the salary of the state supervisor at 
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$3400.00 per year, which salary has been paid continuously since. The 
1937 Legislature appropriated $3000.00 annual salary for this office and 
the same amount was appropriated by the 1939 Legislature. The balance 
of the yearly salary of $400.00 was made up from the moneys received 
from the federal government's participation in the program. 

The 1941 Legislature-by House Bill 380--appropriated $2400.00 as the 
yearly salary of the state supervisor, and that is the entire amount of state 
funds which can be used for that salary. However, in the event the state 
board directs a part of the federal funds may be used for the state super­
visor's salary and by so doing does not violate any of the regulations and 
requirements of the federal agency participating, then it is within the 
board's discretion to do so. 

Apparently the intent of the Legislature in House Bill No. 380, when 
it stated, "In addition thereto there is hereby appropriated all moneys 
received from the federal government for civilian rehabilitation, provided, 
however, that no administrative salarie~ shall be increased by reason of 
the use of this fund," was to freeze the salaries at the level they had been 
heretofore. 

It is my opinion the Legislature would not have the authority to direct 
how the federal funds should be used. The federal government only may 
direct how the funds it provides may be used. The state may then either 
accept or reject the participation of the federal government. 

Sincerely yours, 

No. 253 

JOHN W. BONNER 
Attorney General 

COUNTY CLERK-SCHOOL DISTRICTS-FEES FOR 
PREPARING LISTS OF ELECTORS-ELECTIONS 

Held: A county clerk may not charge a school district of the second or 
third class for poll books or lists of electors in connection with the 
holding of an election to make an extra levy. 

Mr. Cedor B. Aronow 
County Attorney 
Toole County 
Shelby, Montana, 

Dear Mr. Aronow: 

September 24, 1941. 

You have asked whether or not the county clerk may charge School 
District No.2 of your county five cents per name for preparing the list 
of registered voters for the school district on holding an election to make 
an extra levy. 

Generally speaking, the power of a public officer is limited by the 
statute conferring the power. (In re Farrell, 36 Mont. 254, 92 Pac. 785.) 
It follows the county clerk can charge no fee unless some statute authorizes 
him to do so. 

Under Section 571 of the Revised Codes of Montana, 1935, the county 
clerk may charge three cents for each name entered on poll books for 
election in a city, town or school district of the first class. Before the last 
amendment of this section in 1935 the charge was five cents per name. 
School District No.2 of Toole County is not a district of the first class 
and so no charge can be made for preparing poll books for that district 
under the well-established rule of "expressio unius est exclusio alterius." 

An election for an extra levy is conducted as other school elections. 
(Section 1222 of the Revised Codes of Montana, 1935.) Apparently no 
provision is made for payment of the county clerk for making poll books 
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