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Dear Mr. Kruse:
You have requested an opinion from this office whether, under the provisions of Section 4246, Revised Codes of Montana, 1935, as amended, a
merchant may sell watermelons, cante1oupes, and such articles, also meat
chops, such as pork chops, mutton chops, etc., by numerical count rather
than by weight.
Subsection 1 of Section 4246, as amended by Chapter 146, Laws of
1939, provides:
"I t shall be unlawful for any person to sell or offer for sale in this
state any commodity or article of merchandise, except by true net
weight, measure, or numerical count, except where the parties otherwise agree. Contracts for work done, or for anything to be sold by
weight or measure, shall be construed according to the standard hereby
adopted as the standard of this state, except where the parties have
agreed upon any other calculations of measurement, and all statements and representations of any kind referring to the weight or
measure of commodities or articles of merchandise shall be underst?od in ~~e terms of the standards of weights and measures aforesaId . . . .

It must be noted this section prohibits the selling or offering for sale
of any commodity or article of merchandise, except by true net weight,
measure, or numerical count. The statute therefore permits the sale of
any commodity or article of merchandise by weight, by measure, or by
numerical count. It is obvious the articles mentioned come within the
terms "articles of merchandise" or "commodities."
It is therefore my opinion watermelons, pork chops, and like commodities or articles of merchandise may be sold by numerical count.
Sincerely yours,
JOHN W. BONNER
Attorney General

No. 189
CITIES AND TOWNS-COUNTIES-WPA PROJECTS,
Sponsoring of-TAXATION, Levy for
Held: 1. A city may not levy a tax under the provisions of Section 1 of
Chapter 143, Laws of 1941, unless the project was actually
sponsored and under construction prior to March 15, 1941.
2. A city may not levy in excess of three mills on the taxable
valuation of the taxable property situated within said city.
3. The total levy made by a county and a city on property situated
within the city may not exceed five (5) mills.
July 28, 1941.
Mr. John M. Comfort
County Attorney
Madison County
Virginia City, Montana
Dear Mr. Comfort:
You have requested an opll1lOn on the following statement of facts:
"The town of Sheridan, Montana, in the fall of 1940 was interested
in sponsoring a W.P.A. street improvement program and securing
some of the $100,000.00 allotment allowed by the Federal Government
for Montana. The city council directed the mayor to make the necessary arrangements to secure the W.P.A. project. Accordingly the
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mayor contacted the county commissioners of this county and was
assured that the town would get a project for street improvement.
Accordingly the mayor contacted a private engineer to draw-up plans
for the street improvements and planned on levying a five mill tax to
pay for the same. The above negotiations were conducted oral1y and,
I am informed, no formal resolution was adopted formerly sponsoring
a \V.P.A. project.
"1. Can a city council now levy a tax not exceeding five mil1s on
the taxable property within said town on the idea that said project
was sponsored prior to March 15th, 1941?
"2. Is it necessary under the above facts that the VVP A project be
actual1y under construction as wel1 as arrangements made for its
sponsorship before March 15th, 1941, to be able to levy a five mil1
tax to pay for expense of the same? Will the fact that arrangements
were made for the sponsorship of this project be sufficient to allow the
five mill levy to be made?
"3. Can the city council issue anticipatory warrants to complete
paying for the project at the present time, such warrants to be paid
from next year's levy?"
Section 1 of Chapter 143, Laws of 1941, provides:
"In order to complete sewing projects and any project under construction by any federal agency, and sponsored prior to March IS,
1941 by any county, city, town or school district, such county, city,
town or school district may furnish such materials, equipment, rentals,
supplies and supervision therefor as may be necessary to complete
the same, and when no funds or not sufficient funds are available to
pay for such materials. equipment, rentals, supplies or supervision,
may issue relief fund warrants therefor, in the amount and in the
manner hereinafter provided."
It will be noted this section authorizes the levy for "any project under
construction by any federal agency, and sponsored prior to March 15,
1941. . . . " (Emphasis mine.)
Chapter 143 of the Laws of 1941 deals with two situations, viz:
(1) projects actually sponsored and under construction prior to March IS,
1941, the date Chapter 85, Laws of 1937, as amended by Chapter 209, Laws
of 1939, expired; and (2) projects to be sponsored and constructed between July 1, 1941, and June 30, 1942.
Under the facts given, the project in question was neither sponsored
nor under construction prior to March IS, 1941. Therefore, the city may
not now levy the tax provided by said Chapter 143 for this project under
Section 1 of the act.
However, the city may now sponsor the project under Section 2 of
the act by complying with all the other provisions regarding passing of
resolution, publishing the same, etc. The tax may be levied at any time
subsequent to the sponsoring thereof. (See Kraus vs. Riley. 107 Mont.
116, 120, 80 Pac. (2nd) 864; Opinion No. 253, Volume 18, Official Report
and Opinions of Attorney General.)
It may be well to point out here that, under the provisions of Section
5 of the act, each political subdivision may levy not to exceed three (3)
mills on the taxable valuation of the taxable property situated within such
subdivision. Therefore, a city sponsoring a project may not levy in excess
of three (3) mills on the taxable valuation of the taxable property situated
within such city.
If a county sponsors a project and makes a levy upon property within
any city, and the city also sponsors a project and makes a levy upon the
property situated within the city, the total of both levies cannot exceed
five (5) mills.
I t is therefore my opinion:
1. A city may not levy a tax under the provisions of Section 1 of
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Chapter 143, Laws of 1941, unless the project was actually sponsored and under construction prior to March 15, 1941.
2. A city may not levy in excess of three (3) mills on the taxable
valuation of the taxable property situated within said city for
projects sponsored subsequent to July 1, 1941.
3. The total levy made by a county and a city on property situated
within the city may not exceed five (5) mills for projects sponsored
subsequent to July 1, 1941.
Sincerely yours,
JOHN W. BONNER
Attorney. General

-------No. 190

MONTANA ARMORY BOARD-EMPLOYEES-MONTANA UNEMPLOYMENT COMPENSATION LAW
Held: Employees of Montana Armory Board are not in covered employment and contributions are not due to the fund on wages paid by
said Board to its workers and employees.
July 30, 1941.
Montana Armory Board
Helena, Montana
Gentlemen:
Yo~

ask:
"Are the individuals rendering services for the Montana Armory
Board 'in employment,' as defined under the Montana Unemployment
Compensation Law, so as to require the payment of contributions on
their wages-and are such workers entitled to benefits when unemployed?"
The Montana Armory Board was created by Chapter 161 of the Session Laws of Montana, 1939, as amended by Chapter 123, Session Laws
of :Montana; 1941. The Board is appointed by the Governor and is a board
politic and corporate. The purposes "shall be to foster and build state
armories in the State of Montana." The Montana Armory Board is therefore a wholly-owned state instrumentality, since it has no power or authority except such as has been granted to it by the State Legislature. Our
Supreme Court in the case of Geboski v. Montana Armory Board, 110
Mont. 487, 492, 103 Pac. (2nd) 679, has held the Armory Board is an
instrumentality of the state, and as such its property is exempt from
taxation.
The Montana Unemployment Compensation Law, Chapter 137, Session Laws of 1937, amended by Chapter 137, Session Laws of 1939 and
amelided by Chapter 164, Session Laws of 1941, requires contributions to
be made to the fund by all employers. Section 19 Cj) (6) CF) provides
"employment" shall not include services performed in the employ of this
state or of any instrumentality of this state. It was the evident intent of
the Legislature employees of the state should not be included in the
operations of the law.
Ordinarily employees of the state, particularly those employed in the
state offices, are secure in their tenure of office over a considerable period
of time. There are only a few instances where state employees are laid
off; and, when laid off because of budgetary requirements or cessation of
the particular operation, usually notice of such layoff is given sufficiently
in advance to permit the employee to secure other work. This particular
condition is being changed somewhat because of the fact the state is becoming more and more engaged in what might be termed the usual commercial operations. In highway construction and maintenance, in service

