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No. 163

SHERIFF-MILEAGE-STATE INSTITUTIONSPRISONERS, Delivery of
Held: 1. A sheriff, when delivering prisoners to state's prison or reform
school, or insane persons to insane asylum, whether by rail or
automobile, is entitled to actual expenses necessarily incurred,
without regard to rate of mileage, including the personal expenses of the sheriff in.. going and returning. Expenses allowed
a sheriff for delivering prisoners to state's prison are paid from
state funds, and the sheriff is not entitled to charge like expenses to the county for the same service. In addition to the
ordinary expenses, the sheriff-when using his own automobile-is entitled to receive a sum for maintenance and depreciation based on a reasonable rate per mile.
] uly 9, 1941.
State Board of Examiners
State Capitol
Helena, Montana
Gentlemen:
A question has arisen as to the rate of mileage and the expenses to
which sheriffs are entitled in transporting prisoners to the state prison.
For your information, I advise as follows:
Section 12464, Revised Codes of Montana, 1935, provides:
"Compensation of sheriffs. Sheriffs delivering prisoners at the
state prison must receive actual expenses necessarily incurred in their
transportation, the amount of the expenses in each case to be audited
and allowed by the board of examiners, and paid out of any moneys
in the state treasury appropriated for that purpose, and no further
or other compensation must be received by sheriffs for such transportation or services."
It may be noted that this section dcals only with the delivery of
prisoners at the state prison, and provides the sheriff shaH receive "all
actual expenses necessarily incurred," . . . to be paid out of state funds.
This section further provides "no further or other compensation must be
received by sheriffs for such transportation or services." There is nothing
said in said section about mileage.
Section 4884, Revised Codes of Montana, 1935, as amended by Section
1 of Chapter 121, Laws of 1941, provides the rate of mileage for certain
officers, excluding sheriffs, and therefore has no application here.
Section 4885, Revised Codes of Montana, 1935, as amended by Section
3 of Chapter 121, Laws of 1941, is as follows:
"Mileage and Expense of Sheriff. Sheriffs delivering prisoners at
the state prison or at the state reform school, or insane persons at the
state insane asylum, shall receive actual expenses necessarily incurred
in their transportation, which shaH include the expenses of the sheriff
in going and returning from such institution. They shall take vouchers for every item of expenses incurred by them in such transportation, the amount of which expenses, as shown by the said vouchers
when served by said sheriff, shall be audited and allowed by the state
board of examiners or by the board of county commissioners, as the
case may be, and paid out of the same money and in the same manner
as are other expense claims against the State or counties, and no other
or further compensation shaH be received by sheriffs for such expenses. While in the discharge of his duties, both civil and criminal,
except as hereinbefore provided, the sheriff shall receive seven cents
(7¢) per mile for each and every mile actually and necessarily traveled;
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and for transporting any person by order of court, except as hereinbefore provided, he shall receive seven cents (7¢) additional per mile,
the same to be in full for transporting and dieting of such person
during such transportation; provided that where more than one or
more persons are transported by the sheriff or when one or more
papers are served on the same trip made for the transportation of one
or more prisoners, but one mileage shal! be charged. The county
shal! not be liable for nor shall the board of county commissioners
pay for any claim of the sheriff or other officer, for team or horse
hire, or any other expense incurred in travel or for subsistence, in
cases where mileage is allowed under this section; the fees for mileage named in this section being in ful! for all such traveling expenses
in both civil and criminal work." (Emphasis mine.)
I t will be seen from this section, insofar as applicable to the question
here, sheriffs delivering prisoners to the state prison are entitled to "actual
expenses necessarily incurred" in their transportation, which shall include
the expenses of the sheriff in going and returning from such institution.
Here again there is no mention of mileage for this service.
Tt is therefore clear-from a reading of these statutes-sheriffs are not
entitled to mileage in transporting prisoners to the state prison or state
reform school, or insane persons to the insane asylum. This is further
evidenced by the following provisions of Section 4885, supra:
"While in the discharge of his duties, both civil and criminal,
except as hereinbefore provided, the sheriff shall receive seven cents
(7¢) per mile . . .
"And for transporting any person by order of court, except as
he.reinbef~,re provided, he shall receive seven cents (7¢) additional per
mile . . .
Section 4916, Revised Codes of Montana, 1935, as amended by Chapter
121, Laws of 1941, provides for fees for sheriffs and, among other things,
provides the sheriff shall receive only actual expenses for serving writs,
processes, orders and other papers, or in conveying a person under arrest
before a magistrate or to jail, where travel is by railroad, and 7¢ when
such travel is other than by railroad. This statute then specifically provides:
"Provided further, that this act shall not apply to the delivery of
prisoners at the state prison, or at the reform school, or insane persons to the state insane asylum, for which he shall receive the actual
expenses incurred, as provided by Section 4885 of this Code."
Although Section 4916 was amended at the same session as was Section 4885, this language was not changed.
The compensation provided by statute for delivering persons to these
institutions is manifestly the actual expenses incurred, such as railroad or
bus fare and meals and lodging en route.
Our Supreme Court passed upon the meaning of the clause "except
as hereinbefore provided," as found in Section 4885, supra, in the case of
Brannin v. Sweet Grass County, 88 Mont. 412, 416, 293 Pac. 970, where
it said:
"Thus, the sheriff is by general statute specifically authorized to
be paid by the county 'ten cents per mile for each and every mile
actually and necessarily traveled, 'while in the discharge of his
duties, both civil and criminal, except as hereinbefore provided.' The
exception manifestly relates solely and entirely to the instances
enumerated in this section of the statute whereby provision is made
that he shall be paid only 'his actual expenses necessarily incurred in
transportation.' Such specific instances within the exception arise
only in connection with the delivering of prisoners at the state's
prison or state reform school, or insane persons to the insane asylum.

163]

OPINIONS OF THE ATTORNEY GENERAL

267

"In our opinion the phrase 'while in the discharge of his duties,
both civil and criminal' as employed in Section 4885, does not mean
that the sheriff shall receive ten cents per mile in the performance of
every duty imposed upon him; but rather that in the performance of
duties for which by other provisions of the statute, he is authorized
to charge mileage, it is to be fixed at ten cents per mile. The clause
in the section above mentioned does not authorize the sheriff to
charge mileage for other traveling than that which is expressly
mentioned in other statutes; it simply fixes the rate which may be
charged when mileage is authorized to be paid . . . "
It was evidently contemplated by the legislature, when it enacted
Section 4885 in 1905 (See Chapter 86, Laws of 1905) and reenacted the
same section without change in 1907 (Sec. 3137, Revised Codes of 1907)
and in 1921 (Sec. 4885, Revised Codes of Montana, 1921), sheriffs in
delivering persons to these institutions should use the railroad. However,
in 1923, the legislature enacted Chapter 80, and therein provided that,
whenever it was necessary for any state or county officer to use his own
automobile on official duty where traveling expenses were allowed by law,
he was entitled to receive mileage at the rate of 120 cents per mile. This
act further provided that in no case could an automobile be used where
suitable transportation could be had' by railroad. The act was amended
by Chapter 16, Laws of 1933, reducing the mileage rate from 120 cents
to 7 cents. The rate of mileage applied to all state and county officers.
In this form it was copied into the 1935 Codes as Section 4884.1. In 1941
this Section was amended by changing the rate from 7 cents to 5 cents
and used the following language: "Such officer, except sheriffs, shall receive five cents (5¢) per mile . . . "
.
It is evident then the legislature, in 1923, recognized the fact that in
some cases it would be necessary for an official to use an automobile
instead of the railroad, and therefore authorized such use and fixed the
rate of mileage to be paid in such cases "where traveling expense is
allowed by law." Thus, a sheriff, if necessity is shown therefor, may use
his own automobile in transporting persons to the institutions mentioned
in Section 4885, supra. And here it may be noted the legislature, in amending 4884.1 in 1941, fixed the rate of mileage at five cents for all officersexcept sheriffs. We must therefore look to Section 4885 to determine
what compensation the sheriff is entitled to in such instance.
It is clear that, regardless of Section 4885, by virtue of Section 4884.1,
a later enactment, a sheriff in delivering persons to the institutions mentioned, may, when necessity therefor is shown, use his own automobile.
It is therefore my opinion sheriffs, in delivering prisoners by rail or
bus to the state's prison or reform school, or insane persons to the insane
asylum, are entitled to actual expenses necessarily incurred which include
rail or bus fare, meals and lodging. When using their own automobile,
as provided in Section 4884.1, they are entitled to actual expenses necessarily incurred which include gas and oil, meals and lodging.
Section 4885, as pointed out, specifically limits the sheriff in delivering
prisoners to the state's prison or reform school, or insane persons to the
insane asylum, to "actual expenses necessarily incurred," whether such
delivery be made by rail, bus or automobile. It has also been pointed
out the sheriff may use his automobile when necessity is shown; and, in
such instance, he is entitled to actual expenses. In addition to the ordinary
expenses above mentioned, there is a well-recognized expense in the use
of an automoblie which is commonly called "maintenance" and "depreciation." This, we think, is a legitimate expense to be allowed the sheriff.
As common usage figures such expense on the basis of mileage, we think
the board of examiners or county commissioners could allow the sheriff
this item of expense figure on a reasonable rate per mile.
It is therefore my opinion a sheriff, when delivering prisoners to the
state's prison or reform school, or insane persons to the insane asylum,
is entitled to actual expenses necessarily incurred. including, when using
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his own automobile, as provided by Section 4884.1, an amount for maintenance and depreciation based upon a reasonable rate per mile.
I am mindful of the holding in Opinion 6, Volume 18, Official Opinions
of the Attorney General, but with that opinion I cannot agree, in view
of the decision of the Supreme Court in the Brannin case, supra.
Sincerely yours,
JOHN W. BONNER
Attorney General

No. 164

BONDS-WHOLESALE PRODUCE· DEALER-CANCELLATION OF BOND-SURETIES-COMMISSIONER OF
AGRICULTURE
Held: Under the terms of a bond required by statute to be given by
wholesale dealers in produce, the form of which by statute is fixed
by the Commissioner of Agriculture, providing for cancellation by
the surety upon written notice, such cancellation is binding.
July 8, 1941.
Mr. Albert Kruse, Commissioner
Department of Agriculture, Labor &
Industry
The Capitol
Helena, Montana
Attention: Mr. George L. Knight
Division of Horticulture
Missoula, Montana
Dear Mr. Kruse:
I have your letter enclosing correspondence with reference to cancellation of a bond furnished by an applicant for a license as a wholesale
dealer in agricultural products. You request my opinion as to whether the
surety on this bond may legally cancel the same.
You advise the bond in question was written on January 11, 1941, and
was not filed in your office until June II, 1941. On February 14, 1941,
you received a signed notice of cancellation from the surety on said bond.
Section 2443.4 (b), Revised Codes of Montana, 1935, provides:
"Before issuing any license as provided by this act, the commissioner shall require the applicant to execute and file with him a good
and sufficient bond to the state of Montana in an amount to be fixed
by the commissioner based on the monthly business to be transacted
by the applicant, said bond to be not less than one thousand dollars
($1,000.00). The commissioner may from time to time require additional bond should the business transacted warrant such increase
. under penalty of revoking the license. Said bond to be executed by
the applicant as principal and a surety company authorized to do
business in this state as surety; the form thereof to be fixed by the
commissioner, conditioned for the faithful performance of his duties
as a dealer at wholesale; for the observance of all laws relating to
the carrying on of the business of a dealer at wholesale; for the payment. when due, of the purchase price of produce purchased by him;
for the prompt reporting of sales as required by law to all persons
consigning produce to the dealer as licensee for sale on commission
and the prompt payment to persons entitled thereto of the proceeds
of such sales less lawful charges, disbursements and commission. Such
bond shall cover all wholesale produce business transacted in whole
or in part within the state of Montana."

