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In my opinion, there is no authority in our laws for such a procedure.
It is sufficient answer to quote Section 34, Article V of the Montana Constitution:
"N 0 money shall be paid out of the treasury except upon appropriations made by law, and on warrant drawn by the proper officer
in pursuance thereof, except interest on the public debt."
Sincerely, yours,
JOHN W. BONNER
Attorney General

No. 151

STATE BOARD OF FORESTRY-FORESTRY,
STATE BOARD OF
Held: Chapter 141, Laws of 1941, changing qualifications of three memberships on State Forestry Board, does not require appointment of
the four remaining members constituting the full seven membership board.
June 25, 1941.
Mr. Rutledge Parker
State Forester
Forestry Building
State University of Montana
Missoula, Montana
Dear Mr. Parker:
Your inquiry is in the following words:
"Reference is made to Section 1 of Chapter 141, Laws of 1941, in
which there is an amendment to the membership of the State Forestry
Board. Since Chapter 141 is an amendment and not a repeal of
Chapter 128, Laws of 1939, I am wondering whether or not, under
Section 1 of Chapter 141, there should be appointed a newly-constituted
board. My interpretation of this amendment is that there will be no
change in those members of the board not affected by the amendment. This would include one member that was appointed for four
years representing the Water Conservation Board; one member that
was appointed through the joint recommendation of the Montana
Stock Growers' Association and the Montana Wool Growers' Association for a term of four years; one member appointed upon the
recommendation of the Montana Lumber Manufacturers' Association
for a period of four years; .and one member recommended by the
Regional Forester, Region One, U. S. Forest Service, appointed for
a four-year period."
Vvhile it is true, generally speaking, a constitutional officer may not
be legislated out of office (McCawley vs. State, 102 Tenn. 509, 53 S. W.
134; Conner vs. Gray, 88 Miss. 489, 41 So. 186), it is well established an
office of legislative creation may be abolished by the power which created
it. Where an office is created by statute, it is wholly within the control
of the legislature and "is taken in full view of all the vicissitudes of legislative action, including removal for such cause as the legislative assembly
may deem sufficient."
State ex reI. Bullock vs. District Court, 62 Mont. 600, 205
Pac. 955;
People ex reI. Robertson vs. Van Gaskin, 5 Mont. 352, 6 Pac. 30;
State ex reI. Nagle v. Sullivan, 98 Mont. 425, 40 Pac. (2nd) 995;
Hall v. Wisconsin, 103 U. S. 5, 26 L. Ed. 302.
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The office of membership on the State Forestry Board is not a constitutional office and is a creature of statute. The legislature could, and
did, by the enactment of the amendatory measure, Chapter 141, Laws of
1941, abolish three of the memberships on the Board, as it existed prior
to that time, by changing the qualifications of three of the members to
be appointed. As you have stated, the qualifications of four of the members of the Board were not changed. The portion of the old law carried
forward into Chapter 141, prescribing the same qualifications for four of
the members, is not new law, but has been the law from the beginning.
State v. Jacobson, 107 Mont. 461, 86 Pac. (2nd) 9;
In re Wilson's Estate, 102 Mont. 178, 56 Pac. (2nd) 733.
No change is necessary, therefore, by reason of Chapter 141, as to the
four memberships on the State Forestry Board to which you refer.
Sincerely yours,
JOHN W. BONNER
Attorney General

No. 152

CATTLE SLAUGHTERED-INSPECTION AND MARKING OF HIDES-APPOINTMENT OF DEPUTY SHERIFFS - COUNTY COMMISSIONERS - COMPENSATION
OF DEPUTIES AND ASSISTANTS OF COUNTY OFFICERS-DEPUTIES-ASSISTANTS
Held: Deputy sheriff; appointed under Section 3298.18, Revised Codes
of Montana, 1935, as amended by Chapter 78, Laws of 1941, performs functions of the sheriff insofar only as they pertain to inspection of hides, etc. He performs no other functions of the
sheriff and is therefore limited to the compensation provided for
in Section 2 thereof; and, while the board of county commissioners
has no power to decrease the compensation of regular deputies of
county officers fixed by Section 4873, Revised Codes of Montana,
1935, it has discretion-under Section 4874, Revised Codes of Montana, 1935-to fix the compensation of extra deputies appointed
for temporary service at any rate it may deem expedient, provided
it does not exceed the rate paid the regular deputies.
June 26, 1941
Mr. Neil D. Heily
County Attorney
Stillwater County
Columbus, Montana
Dear Mr. Reily:
You have submitted the following questions for our consideration:
1. Section 3298.18, Revised Codes of Montana, 1935, as amended by
Chapter 78, Laws of 1941, provides, in localities where there is no
sheriff or deputy sheriff and where there is need for the inspection
of hides of slaughtered cattle, etc., as therein required, a deputy
sheriff shall be appointed. It further provides such deputy sheriff
shall have the same powers and authority and shall perform the
same duties as the sher.iff.
What is our interpretation of the section insofar as it pertains
to the powers and authority therein granted to such deputv sheriff?
Are they limited to the powers and authority of the sheriff, insofar
only as they pertain to the inspection of hides, etc., pursuant to

