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As to your questions relative to the contract, I have pointed out above
a contract to do an unlawful act is null and void. Insofar as a contract
purports to authorize one party to practice medicine within the State
without first having obtained a certificate from your board, it would be
illegal and void, and the physician so practicing would be violating the
Medical Practice Act. Such a contract, purporting to authorize an unlicensed physician to practice within the boundaries of Glacier National
Park, would not be illegal or void in itself, because, as pointed out in this
opinion, practicing medicine without a license within the Park is not a
violation of state laws.
Whether or not a physician regularly licensed to practice medicine in
the State of Montana would be violating the Medical Practice Act by
entering into a contract with one not so licensed would depend upon the
provisions of the contract and the objects sought to be accomplished. The
question would necessarily have to be determined from the provisions of
the contract itself.
I t is therefore my opinion:
1. The State of Montana has no jurisdiction over criminal offenses
committed within the boundaries of Glacier National Park.
2. A physician practicing his profession within the boundaries of the
Glacier National Park without a certificate from your board is
not violating the Medical Practice Act.
3. Whether a physician regularly licensed to practice in this state
violates the Medical Practice Act by contracting with a physician
not so licensed would depend upon the provisions of the particular
contract and the objects sought to be accomplished.
Sincerely yours,
JOHN W. BONNER
Attorney General

No. 150

STATE BONDS-EDUCATIONAL BONDSAPPROPRIATIONS
Held: Where insufficient moneys from tax levy are on hand to retire
maturing state bonds, overdraft cannot be created in order to
make· up deficit.
June 24, 1941.
Mr. Thomas E. Carey
State Treasurer
The Capitol
Helena, Montana
Dear Mr. Carey:
You state the final payment on the $5,000,000 State Educational Bonds
of 1920, amounting to $172,000 in bond principal and $3,400 in interest,
will become due and payable July 1, 1941. From the tax levied for the
payment of this indebtedness, there are $118,000 in the State Treasury on
hand to pay this balance, leaving a deficit of approximately $45,000. Taxes
under the tax levy are delinquent in the sum of approximately $150,000
and you anticipate collection of these delinquent taxes in an amount more
than sufficient to take care of the deficit. Your question is:
"May the State Treasurer legally pay the bonds and interest when
due, if there are not sufficient funds on hand, and show an overdraft
in that fund in anticipation of taxes due the state?"
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In my opinion, there is no authority in our laws for such a procedure.
It is sufficient answer to quote Section 34, Article V of the Montana Constitution:
"N 0 money shall be paid out of the treasury except upon appropriations made by law, and on warrant drawn by the proper officer
in pursuance thereof, except interest on the public debt."
Sincerely, yours,
JOHN W. BONNER
Attorney General

No. 151

STATE BOARD OF FORESTRY-FORESTRY,
STATE BOARD OF
Held: Chapter 141, Laws of 1941, changing qualifications of three memberships on State Forestry Board, does not require appointment of
the four remaining members constituting the full seven membership board.
June 25, 1941.
Mr. Rutledge Parker
State Forester
Forestry Building
State University of Montana
Missoula, Montana
Dear Mr. Parker:
Your inquiry is in the following words:
"Reference is made to Section 1 of Chapter 141, Laws of 1941, in
which there is an amendment to the membership of the State Forestry
Board. Since Chapter 141 is an amendment and not a repeal of
Chapter 128, Laws of 1939, I am wondering whether or not, under
Section 1 of Chapter 141, there should be appointed a newly-constituted
board. My interpretation of this amendment is that there will be no
change in those members of the board not affected by the amendment. This would include one member that was appointed for four
years representing the Water Conservation Board; one member that
was appointed through the joint recommendation of the Montana
Stock Growers' Association and the Montana Wool Growers' Association for a term of four years; one member appointed upon the
recommendation of the Montana Lumber Manufacturers' Association
for a period of four years; .and one member recommended by the
Regional Forester, Region One, U. S. Forest Service, appointed for
a four-year period."
Vvhile it is true, generally speaking, a constitutional officer may not
be legislated out of office (McCawley vs. State, 102 Tenn. 509, 53 S. W.
134; Conner vs. Gray, 88 Miss. 489, 41 So. 186), it is well established an
office of legislative creation may be abolished by the power which created
it. Where an office is created by statute, it is wholly within the control
of the legislature and "is taken in full view of all the vicissitudes of legislative action, including removal for such cause as the legislative assembly
may deem sufficient."
State ex reI. Bullock vs. District Court, 62 Mont. 600, 205
Pac. 955;
People ex reI. Robertson vs. Van Gaskin, 5 Mont. 352, 6 Pac. 30;
State ex reI. Nagle v. Sullivan, 98 Mont. 425, 40 Pac. (2nd) 995;
Hall v. Wisconsin, 103 U. S. 5, 26 L. Ed. 302.

