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of Montana, 1935, the Board of County Commissioners shall have the
power to fix the compensation allowed any deputy or assistant under the
Act, provided, however, that the salary of no deputy or assistant shall
be more than eighty per cent of the salary of the officer under whom
such deputy or assistant is serving, unless otherwise provided by law.
In the case of Delfelder v. Teton Land and Investment Company,
24 Pac. (2nd) 702, 704, an undersheriff was defined to be a general deputy.
The court in that case said:
.
"An undersheriff has always, in every county of the State, performed the duties of a deputy, and has always been regarded as
qualified to act for the sheriff the same as a deputy. There can be
no doubt, we think, that he is simply what has been termed a general
deputy, slightly more important than a simple deputy, by reason of
the fact that he is qualified and designated by law as the particular
deputy who, under certain conditions, shall become the sheriff. Shirran v. Dallas, 21 Cal. App. 405, 132 P., 454, 458, 462; Allen v. Smith, 12
N. J. Law, 159, 162; Meyer v. Bishop, 27 N. J. Eq. 141, 142. See
57 C. J. 730."
Thus classifying an undersheriff as a general deputy, it is my opinion
the Board of County Commissioners has the power, under the provisions
of Section 4874, Revised Codes of Montana, 1935, to fix the compensation
allowed the undersheriff and deputy, provided the salary of either shall
not be more than eighty per centum of the salary of the sheriff.
Sincerely yours,
JOHN W. BONNER
Attorney General

No. 116

LICENSES-STATE BOARD OF HEALTH-STATE
BOARD OF FOOD DISTRIBUTORS
Held: The operator of a restaurant licensed by the State Board of Health
under the provisions of 2589, Revised Codes of Montana, 1935, is
also required to purchase a license of the State Board of Food
Distributors under the provisions of Chapter 49 of the Laws of
1939.
May 19, 1941.
Mr. H. O. Vralsted
County Attorney
Judith Basin County
Stanford, Montana
Dear Mr. Vralsted:
You have asked the following question:
"Is the operator of a restaurant licensed by the
Health under the provisions of Section 2589, Revised
tana, 1935, also required to purchase a license of the
Food Distributors under the provisions of Chapter 49,

State Board of
Codes of MonState Board of
Laws of 1939?"

Section 2589, Revised Codes of Montana, 1935, insofar as pertinent
here provides:
"It shall be unlawful for any person, persons, firm, or corporation
to conduct any restaurant . . . without having a license issued by
the State Board of Health of Montana . . . "
Chapter 49, Laws of 1939, provides, among other things, as follows:
"Section 1, subd. a. The term 'food store' shall mean a . . . restaurant . . .
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"Section 10. State Board of Food Distributors shall require and
provide for the annual registration and licensing of every food store
now or hereafter doing business within this State . . .
"Section 12, subd. c. Nothing in this Act shall be construed to
change any of the provisions of the Pure Food and Drug Act of
Montana, being Chapter 237 of the R. C. M., 1935."
The license required under Section 2589, Revised Codes of Montana,
1935, is paid to the State Board of Health and the license required under
Section 10, Chapter 49, of the Laws of 1939 is paid to the State Board
of Food Distributors-two separate and distinct licenses. According to
the provisions of Section 12, subdivision (c) of said Chapter 49, Chapter
237 of the Revised Codes of Montana, 1935, is not affected or any way
changed.
Therefore, it is my. opinion the operator of a restaurant licensed by the
State Board of Health under the provisions of Section 2589, Revised
Codes of Montana, 1935, is also required to purchase a license of the State
Board of Food Distributors under the provisions of Chapter 49 of the
Laws of 1939.
Sincerely yours,
JOHN W. BONNER
Attorney General

No. 117
EXT~ADITION,

expenses when prisoner waives-MILEAGE

Held: An officer returning a prisoner, who has waived extradition, is not
entitled to mileage or expenses incurred outside of the territorial
limits of the state. The only expense that may be allowed is for
conveying the prisoner from the state line before the magistrate
issuing the warrant. The expense thereof is a proper charge against
the county.
May 19, 1941.
Mr. E. Gardner Brownlee
County Attorney
Ravalli County
Hamilton, Montana
Dear Mr. Brownlee:
You have requested my opinion on the following statement of facts:
The defendant, for whom a warrant of arrest has been issued, is
arrested in another state and agrees to waive extradition and return
to this state with the officer. An officer goes to the foreign state
and returns with the prisoner.
Is an officer returning a prisoner-who has waived extraditionentitled to mileage or expenses incurred outside the territorial limits
of the state?
And what expenses, of any, may be allowed an officer for conveying the prisoner from the state line before the magistrate issuing the
warrant?
Section 3, Chapter 121, Laws of 1941, provides for sheriff's expenses
or mileage while in discharge of his duties, both criminal and civil. When
a sheriff is taking a prisoner held without his own state, he is not acting
under any process of the court or in the discharge of his duties under the
law, for both of these are limited to the territory within the boundaries
of the state of which he is such officer. It is evident that a warrant issued
out of a court can have no effect beyond the limits of the state under
whose authority it is issued.
In extradition matters, the sheriff acts as the agent of the Governor
and is not in his official capacity. (State v. Allen, 180 Mo. 27.)

