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The section did not specifically provide when such tax shall be levied,
but provides only that the power to levy be exercised "under such limitations and restrictions as now provided by law." Under the law before
the amendment, it was provided that the levy of taxes for county purposes
be made "on the first Monday in August." (Section 2150, Revised Codes
of Montana, 1935.) The per capita tax was therefore levied at the time
provided by Section 2150.
The Legislature, in its session of 1941, amended Section 4465.4, Revised Codes of Montana, 1935, and specifically provided the time when
the per capita tax of two dollars is to be levied. It provides "and to levy
the necessary tax therefor per capita, not exceeding two dollars ($2.00)
at a meeting of the Board of· County Commissioners. held ·in December of
any year" and furthel' provides such tax "to become effective as of January first of the following calendar year."
Chapter 165, Laws of 1941, being a later enactment than Section 2150,
repeals it to the extent of any inconsistency-specifically, the time of levying the per capita tax.
"A later statute repeals an earlier one if inconsistent therewith."
Territory vs. Gilbert, 1 Mont. 371.
"A statute repeals by implication all existing statutes plainly Illconsistent therewith."
. State vs. Dist. Court, et aI., 41 Mont. 357, 109 Pac. 438.
In view of the holding in the case of State ex reI. Kleve vs. Fischl,
County Treasurer, 106 Mont. 282, 77 Pac. (2nd) 392, to the effect that this
per capita tax could not be collected at the time of registration and licensing of motor vehicles, an·d further, in view of the Opinion of the Attorney
General found in Volume 18, No. 178, to the effect that such tax could not
be then collected because not levied, it is reasonable to suppose the Legislature-in enacting Chapter 165-intended to correct this situation and to
insure that persons liable for this tax, who-under the existing lawmight escape payment thereof, could be compelled to pay under the provisions of the new Act.
Hence, in view of the plain language and intent of the Legislature,
changing the time of levying the per capita tax, it is my opinion such
tax may not be levied during the present year until December, and collection. thereof may not be made until January, 1942.
Sincerely yours,
JOHN W. BONNER
Attorney General

No. 113

GOPHER EXTERMINATION-GOPHER POISON TO BE
FURNISHED AT ACTUAL COST
Held: The Board of County Commissioners is without authority to furnish gopher poison purchased out of the fund denominated "gopher
destruction fund" free of charge, but the same must be furnished
.at actual cost.
May 7, 1941.
Mr. J. Miller Smith
County Attorney
Lewis and Clark County
Helena, Montana
Dear Mr. Smith:
You have requested my oplllion as to whether or not the Lewis and
Clark County Commissioners may furnish poison, purchased out of the
fund denominated the "gopher destruction fund," free of charge to persons
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in the Lincoln district to be used by them on horticultural, farming and
grazing lands located in the Lincoln vicinity in exterminating Columbia
ground squirrels, gophers and prairie dogs.
Section 4498, Revised Codes of Montana, 1935, provides:
"The Board of County Commissioners of any county in this State
may create a gopher extermination fund, either by appropriating
money from the general fund of the county, or at any time fixed by
law for levy and assessment of taxes, levy a tax not exceeding one
mill on the dollar of assessed valuation upon all horticultural, farming, and grazing lands in such county, the proceeds of which shall be
used solely for the purpose of promoting the destruction of gophers
in said county; the fund provided to be raised in accordance with this
Section shall be denominated the 'gopher destruction fund,' and shall
be kept separate and distinct by the County Treasurer, and shaH be
expended by the Board of County Commissioners at such time, and in
such manner, as is by said Board deemed best to secure the abatement and extermination of the gopher pest."
Section 4499, Revised Codes of Montana, 1935, provides:
"The Board of County Commissioners of any county may, from
time to time, purchase such quantities and amounts of poison as the
Board may deem proper, and may furnish such poison to any person
or persons appointed in accordance with the provisions of Section
4495 to exterminate gophers, and may also furnish such poison to
other persons desiring to use the same for the extermination of
gophers, at actual cost thereof; provided, however, that the cost of
such poison shall be paid out of the 'gopher destruction fund,' and
all moneys received from the sale thereof shall be paid into such fund."
Thus it can be seen that Section 4498 created the "gopher destruction
fund" and Section 4499 sets out how the fund shall be used by the Commissioners for the purchase of the poison, to whom the same shaH be
distributed, that the costs of such poison shall be paid out of the "gopher
destruction fund" and all moneys received from the sale thereof shall be
paid into such fund.
The two above named sections which are Sections 4 and 5 of Chapter
153, Laws of 1919, should, I believe, be read and construed together; and
whether the poison is furnished from said fund under Section 4499 to a
person appointed as a gopher exterminator under Section 4495 or to other
persons, it can be furnished only "at actual cost."
Under the provisions of Section 4496, it is provided, among other things,
that any person who is not financially able to poison, kill and exterminate
the gophers on his land or premises, may make application to the County
Commissioners for financial assistance in procuring poison for him for
that purpose. The am.ount so advanced by the County Commissioners
shall be paid by such county out of its general fund, and charged as taxes
against each parcel of land owned by such person, or against the personal
property owned by him.
The County Commisisoners may operate out of the general fund under
the provisions of Sections 4496 and 4497; but under these sections, whether
a duly appointed gopher exterminator actually performs the work or such
work is performed by occupants of the land, after notice given as provided
by Section 4496, the cost of the labor performed by such appointed gopher
exterminator and of the poison and grain used must be "charged as taxes
against each parcel of land on which the expenses are incurred," and "the
County Treasurer of such county shall collect said amounts the same as
taxes." This would return the money to the general fund under that
method.
.
You have informed me that Lewis and Clark County has elected to
operate under the "gopher destruction fund," which fund you advise is
still in operation and existence.
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Under the provisions of Section 4499, the fund may be used to provide
poison for the gopher exterminator under the provisions of Section 4495
or any other person desiring to use the same-but in every event the
poison must be furnished "at actual cost" and the receipts paid back into
such fund.
Therefore, it is my opinion the Board of County Commissioners is
without authority to furnish gopher poison purchased out of the fund
denominated "gopher destruction fund" free of charge. but the same must
be furnished "at actual cost."
We therefore concur in your opinion on this subject rendered to the
Board of County Commissi'oners under date of April 17, 1941.
Sincerely yours,
JOHN W. BONNER
Attorney General

No. 114

STATE LANDS-IMPROVEMENTS, removal of
Held: Under Section 1805.88, Revised Codes of Montana 1935, as
amended, right of removal of improvements was given to holders
of uncancelled certificates of purchase of state lands as of March
17, 1939.
May 12, 1941.
Mr. J. 'vV. Walker
Commissioner of State Lands and Investments
State Capitol
Helena, Montana
ATTENTION Mr. Walter J. Burton
Assistant Commissioner
Dear Mr. \-Yalker:
You asked for a general interpretation of Section 1805.88, Revised
Codes of 1935, as amended, as it relates to the ownership of improvements
placed on lands sold by the State subsequent to the execution of the certificate of sale in a case where such certificate is subsequently canceled.
Section 1805.88 of the Revised Codes of Montana, 1935, as amended
by Section 4, Chapter 141, Laws of 1939, provides:
"Section 1805.88. Default in Payment of Purchase Price-Cancellation of Certificate. Whenever any purchaser of state land hereafter
sold, or the assignee, shall default for a period of thirty (30) days or
more in the payment of any of the installments due on his certificate
of purchase, the certificate shall be subject to cancellation and the
Board shall cause to be mailed to him at his last known postoffice
address a notice of default and pending cancellation which notice
shall give him sixty (60) additional days from the date of mailing
such notice in which to make payment of the delinquent installment
or installments with penalty interest. If he fails to make such payment within that period the certificate of purchase shall from that
date and without further notice be null and void, the duplicate of the
certificate in the office of the commissioner shall be canceled and the
land under the certificate shall revert to the State and such land shall
become the property of the State to the same extent as other state
lands and shall be open to lease and sale, provided that all buildings,
fences and other improvements placed thereon subsequent to the date
of execution of such certificate of purchase shall be and remain the
property of the purchaser named in said certificate of purchase or of
his heirs, assigns, or devisees; and may be removed from such land

