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No. 109

CITIES AND TOWNS-FIRE DEPARTMENT RELIEF
ASSOCIATIONS - LEAVES OF ABSENSE FOR MILIT ARY SERVICE-ACTIVE DUTY-BY -LAWS
Held: 1. A Fire Department Relief Association may provide by its ByLaws for leaves of absence for military service and that time
spent in such service may be considered as "active duty" in determining eligibility for pension benefits.
2. The provisions of Chapter 150, Laws of 1941, apply to members of fire departments and fire department relief associations.
Mr. John J. Holmes
State Auditor and Ex-Officio
Insurance Commissioner
State Capitol
Helena, Montana

May 7, 1941.

D,ear Mr. Holmes:
You have forwarded a request for an Opl1l10n from the Cascade Fire
Department Relief Association, as follows:
"Under the Selective Service Act we have lost some members of
our fire department. They have asked for a leave of absence.
"Can we issue them such, without their losing the time they have
served in the department, so that when they return they can be reinstated and stil1 have the time they have served to their credit?
"We have already filled the vacancies which exist, with temporary
appointments at our own discretion.
"If you could enlighten us on this subject, we would be very
grateful."
The Twenty-Seventh Legislative Assembly of Montana, 1941, recognizing the public policy as expressed in the Federal Selective Service Act,
enacted ChaPters 47 and 150, Laws of 1941. Chapter 47 relates to State
and County officers, while Chapter 150 is designed to cover all other employees. Sections 1 and 3 of Chapter 150 provide:
"Section 1. Any person inducted into the land or naval forces of
the United States, as a result of the operation of the 'Selective Training and Service Act of 1940,' or the 'National Guard and Reserve
Officers' Mobilization Act,' Pub. Act. No. 783 and Pub. Res. No. 96,
Seventy-sixth Congress, who has satisfactorily completed his period
of training and service a,s attested by a certificate to that effect, shall
be re-employed in the position he left in order to perform such training and service if (I) he is still qualified to perform the duties of
such position, (2) the position he formerly held was not a temporary
one and (3) he makes application for re-employment within forty
days after he is retired from training service."
"Section 3. Any person who is restored to a position in accordance with this Act shall be considered as having been on leave
of absence during his period of training or service in the land or naval
forces of the United States, and at the expiration of such period shall
be entitled to be restored to his employment without loss of senio'rity,
shall be entitled to participate in insurarice or other benefits offered
by the employer in accordance with the established rules and practices rela.ting to employees on leave of absence, and shall not be discharged from such position without cause within one year after
restoration."
.
It is clear the provisions of this Act are broad enough, considering the
intention of the Legislature, to apply to members of fire departments
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and consequently to those members who are also members of the relief
association.
It might not be amiss here to suggest the association adopt a by-law
expressing the policy of the association to conform to that of the State
and Federal government. This by-law could provide for leaves of absence
for members entering the service during the emergency and that the time
spent therein would not deprive them of any rights or privileges to receive benefits under the provisions of the statutes relating thereto.
Sincerely yours,
JOHN W. BONNER
Attorney General

No. 110

UNIVERSITY OF MONTANA-SALARIES
Held: Appropriation Items two and three under Section 2 of House Bill
No. 174, Laws of 1941, intended to provide for partial salary
restoration of reductions made in 1933 and also adjustments of
salaries for all other teaching staff positions and clerical positions.
May 7, 1941.
Honorable C. W. Leaphart
Acting President
Montana State University
Missoula, Montana
Dear Mr. Leaphart:
You have asked for interpretation and an opmlOn on that part of
House Bill No. 174, relating to appropriation items two and three under
Section 2 of said bill, for the period beginning July 1, 1941, and ending
June 30, 1942, which is as follows:
"Montana State University at Missoula"I. From the University Millage Fund
"For adjustments and partial restorations of salary decreases
of 1933, not retroactive, for instructional staff and clerical
employees only twenty thousand dollars ($20,000.00).
"For adjustments and restoration of wage decreases of 1933,
not retroactive, for employees' salaries in physical plant, five
thou,sand, two hundred forty dollars ($5,240.00)."
From the reading of the foregoing provisions and the information obtained from members of the sub-committee and committee having this
particular appropriation measure in charge during its passage through
the Legislature, it is apparent the legislative intent was to provide an
amount for partial salary restoration for positions decreased in 1933 and
also adjustments of salaries for all other teaching staff positions and the
clerical positions. In other words, in m,y opinion, the legislature in making this appropriation intended it was to apply to all of the positions in
the instructional staff and all of the clerical positions.
The same intention of the Legislature applies to the appropriation for
employeees' salaries in the physical plant.
In my opinion this construction is borne out by noting that the Legislature increased the amount of these items for the fiscal year period beginning July 1, 1942, and June 30, 1943. An intent on the part of the
Legislature progressively to adjust present salaries and wages is thereby
indicated.
Sincerely yours,
JOHN W. BONNER
Attorney General

