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"Proceedings under the Juvenile
Delinquency Law are in no sense
criminal; the law does not contemplate punishment for an offense committed by an erring minor; it is no
more than an administrative police
regulation for the saving of the'
child and the protection of society;
in administering it the courts act
more in a paternal than in a judicial
capacity, and the provisions of the
act in which the proceedings shall
be conducted are exclusive."
This purpose is further best expressed in the Juvenile Delinquency
statute itself, Section 12288, R. C. M.,
1935,

"* * * * It being the intention of
this Act that no child should be
taken away or kept out of his home
or away from his parents or guardian any longer than is reasonably
necessary to preserve the welfare of
the child and the interest of all this
state."
With these observations in mind, it
is my opinion that, if, after a careful,
thorough and unprejudiced investigation, the Director of Child Welfare
Services is satisfied that the female
person has been sufficiently reclaimed
and that the home life or environment
to which she will return upon her release will be conducive to the best interests of herself and of the state, the
Director has not only the authority
but the duty to order the dismissal.
Opinion No. 98
Forestry-State Board-Rules and
Regulations.
HELD: The State Board of Forestry may promulgate and enforce reasonable rules and regulations for the
protection of life and prol?erty.
.
A rule or regulation clOS1l1g certa1l1
areas of high fire hazard "during extreme emergency conditions, for limited periods, is within the authority of
the board.
July 14, 1939.
Mr. Rutledge Parker
Executive Secretary, State Board of
Forestry
Missoula, Montana.

Dear Mr. Parker:
Replying to your inquiry of June 30,
which in short makes inquiry as to
what length the Montana State Board
of Foreestry may go in making and
enforcing rules and regulatiops and
whether or not under subdivision d of
Section 5 of Chapter 128, Laws of
1939, you are permitted to close certain areas to entry for short periods
of time in order to prevent or remove
extreme hazards as to forest fires, etc.
Section 3, Article XIX of the Constitution of the state reads as follows:
"The Legislative assembly shall
enact suitable laws to prevent the
destruction by fire from any cause
of the grasse~ and forests upon lands
of the state or upon lands of the
public domain the control of which
may be conferred by congress upon
this state, and to otherwise protect
the same."
It is a general principle and rule of
law that the states may exercise ordinary police powers over National forests for the preservation of the public health, (71 C. J. 6) and it is the
LJolicy of the United States Government to reserve for public welfare
lands on which is growing timber (71
C. J. 5). When reasonably necessary
to proillote public welfare, the creation of forest reserves comes within
the police powers, in the exercise of
which police power the means adopted
must be appropriate, and not unduly
oppressive (71 C. J. 11.)
It is my opinion that if properly
handled such a rule or regulation as
might ;equire the closing of certain
areas for a limited time during the
hazardous portion of the year, comes
within the police power of the state
which gives the board a right to exercise such precaution. The object of
the closing is the preventing of some
offense which might result in manifest
evil and is exercised for the purpose of
preserving public health, safety and for
the general welfare of the public p2
C. J. 929.) Since the very foundatIOn
of the police power is the control of
private interests for public w~lfa:e, a
statute is not rendered unconstitutIOnal
by the mere fact that private rights of
persons or property are subject to
restraint or that loss may result to
individuals from its enforcement (12
C. J. 930).
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The Legislature may, and in this instance did, authorize an administrative
body to make rules and regulations
relating to the administration and enforcement of the law (The United
States v. Williams, 6 :\lont. 379.) I
am convinced that under the act in
Question it was the intent of the Legislature to provide adequate protection
of forest lands from fire against negligence or wilfulness of even such land
owners as may be within the reserve
and to give to the forestry board the
power of so protecting for the general
welfare of the public.
I would say that you have the right
to exercise the rule and regulation of
closing, as indicated by your letter,
even to the extent of private lands subject to the rights of egress and ingress
of the owners thereof.
Opinion No. 99
Public Welfare-State Board of Public
Welfare-Property, Acquisition
and Sale of Trust Funds.
HELD: 1. The State Board of
Public Welfare may acquire both real
and personal property by purchase,
gift or condemnation, title to which
will vest in the State of 1\1 ontana for
the use and benefit of the department.
2. The State Department of Public
Welfare may sell any of its property
not needed or being used, but such
sale must be made through the State
Purchasing Agent, as provided by law.
3. County departments of Public
Welfare may purcahse office furniture, fixtures. and equipment from the
State Department. but the same must
be paid for from the county poor fund.
4. Proceeds received by the State
Department from the sale of property
are trust funds and may be used for
any purpose of the department at any
time. regardless of fiscal periods.
July 17, 1939.
Mr. B. L. McFerran
Purchasing Agent
Department of Public Welfare
Helena. Montana
Dear Mr. McFerran:
You have advised that the department owns a considerable Quantity of
office equipment such as typewriters,
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adding machines, calculating machines,
desks, tables, chairs, and miscellaneous articles; that such equipment is
now being used by the several county
departments of public welfare on a
loan basis from the State Department;
that such of this equipment was purchased with federal funds turned over
by the Civil Works Administration and
Federal Emergency Aqministration,
and some was purchased by the Federal Transient Service and turned over
to the :\'Iontana Relief Commission.
You further advise that this equipment is wearing out and should be
replacej with new and that the county
departments are requesting that the
equipment in their possession be
turned over to them so that they
might trade it in for new equipment.
You ask opinion on the following
questions:
I. Can the State department of
Public Welfare sell any or all of
this equipment to the several county
welfare departments. at prices predetermined by the State Purchasing Agent?
2. Counties would be asked to
pay for this out of poor funds. Is
this the correct policy. or would the
county have discretionary power to
designate from which fund such paymen ts are to be made?
3. If the State department of
Public Welfare can make such sales
as are referred to in paragraph 1
above. then can it use any funds received from such sales for the purchase of new equipment of the same
kind during the same fiscal year
in which sales are made?

This office has held in Opinion 190,
Volume 17, Official Opinions of the
Attorney General, that all property,
both real and personal acquired by the
State Department of Public Welfare in
whatever manner, vests in the State of
Montana, for the use and benefit of the
department. This opinion also holds
that all sales of real or personal property must be made through the State
Purchasing Agent, as provided in Section 293.4, R. C. M., 1935.
Title to the property in question,
when acquired by the department in
the manner you indicate, became vested
in the State of Montana. for' the use
and benefit of the department. Under
the provisions of Section 293.4 supra.

