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On these facts both questions must
be answered in the negative as they
fall squarely within the facts on which
the opinion of the Attorney General
was based in Volume 15, Opinions of
the Attorney General 128, with which
we agree. The opinion in Volume 17,
Opinions of the Attorney General 33,
was correct on the facts there considered, although some of the language there used was not necessary to
the conclusion reached.
It is therefore my opinion that Section 456.2, R. C. M., 1935, expressly
forbids any member of a board of
county commissioners from appointing
to a position of trust or emolument
any person related to any member of
the board within the degree mentioned
therein.
Opinion No. 97
Public Welfare-Child Welfare Services-Voluntary Commitment,
Length of Discharge.
HELD: The Director of Child
Welfare Services of the Department
of Public Welfare has the authority
and duty to discharge from the House
of Good Shepherd, any female committed on voluntary application, when
in her judgment, after investigation,
such female has been sufficiently reformed, and the environment to which
she wil1 return is conducive to her best
interests and that of the state.
July 13, 1939.
Mr. 1. M. Brandjord, Administrator
State Department of Public Wr:lfare,
Helena, Montana.
My Dear Mr. Brandjord:
You have requested my op1l11On as
to the authority of your department
to discharge a female committed to
the House of Good Shepherd under
the provisions of Chapter 120, Volume
5, Revised Codes of Montana, 1935,
Section 12547.
This section provides as follows:
"Any female person may
time apply to the secretary
bureau of child and animal
tion to be admitted to any
tion in this state devoted

at any
of the
protecinstituto the
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purpose of reclaiming or reforming
unchaste women, or such as are
likely to become so, ",hereupon such
secretary may, in his discretion,
make an order directing that such
person may be committed to such
institution for such period as in his
judgment may be necessary."
Under the provisions of Chapter 82,
Laws, 1937, the duties and authority of
the state bureau of child and animal
protection were transferred to and
vested in the State Department of
Public Welfare. (Section II (f),
Part 1.)
Under the provisions of Section
12547, the. term of committment is
left to the judgment of the secretary
of the state bureau of child and animal protection, now the Director of
Child Welfare Services.
Chapter 120, Volume 5, of the Revised Codes, of which the section
quoted above is a part, is entitled,
"Commitment of female persons to
Reformatory Institutions." It is separate from the preceding chapter dealing with the State Vocational School
for Girls, and also the chapter dealing
with Juvenile Delinquents. It may also
be noted that Chapter 120 contains
the procedure for commitment to
juvenile female offenders who have
been ordered committed to any correctional institution under any law of
the state, such as the juvenile delinquent law, or the general penal
statutes.
The purpose of commitment of juvenile offenders to state correctional in-'
stitutions is to reform or reclaim, and
not to punish. While it is true that
Section 12547 does not provide any
specific length of time for the commitment, it does leave such matter to
the judgment of the secretary or director. In determining this queston,
the director should make an investigation of the conduct and progress of
the person durjng the period of commitment and of the surroundings and
environment to which the person will
return. Such investigation should be
fairly conducted to the end that the
best interests of the person and of
the state be served, and with the
thought in mind as expressed by our
Supreme Court in the case of State ex
rei Palagi v. Freeman, et ai, 81 M. 132,
where it said,
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"Proceedings under the Juvenile
Delinquency Law are in no sense
criminal; the law does not contemplate punishment for an offense committed by an erring minor; it is no
more than an administrative police
regulation for the saving of the'
child and the protection of society;
in administering it the courts act
more in a paternal than in a judicial
capacity, and the provisions of the
act in which the proceedings shall
be conducted are exclusive."
This purpose is further best expressed in the Juvenile Delinquency
statute itself, Section 12288, R. C. M.,
1935,

"* * * * It being the intention of
this Act that no child should be
taken away or kept out of his home
or away from his parents or guardian any longer than is reasonably
necessary to preserve the welfare of
the child and the interest of all this
state."
With these observations in mind, it
is my opinion that, if, after a careful,
thorough and unprejudiced investigation, the Director of Child Welfare
Services is satisfied that the female
person has been sufficiently reclaimed
and that the home life or environment
to which she will return upon her release will be conducive to the best interests of herself and of the state, the
Director has not only the authority
but the duty to order the dismissal.
Opinion No. 98
Forestry-State Board-Rules and
Regulations.
HELD: The State Board of Forestry may promulgate and enforce reasonable rules and regulations for the
protection of life and prol?erty.
.
A rule or regulation clOS1l1g certa1l1
areas of high fire hazard "during extreme emergency conditions, for limited periods, is within the authority of
the board.
July 14, 1939.
Mr. Rutledge Parker
Executive Secretary, State Board of
Forestry
Missoula, Montana.

Dear Mr. Parker:
Replying to your inquiry of June 30,
which in short makes inquiry as to
what length the Montana State Board
of Foreestry may go in making and
enforcing rules and regulatiops and
whether or not under subdivision d of
Section 5 of Chapter 128, Laws of
1939, you are permitted to close certain areas to entry for short periods
of time in order to prevent or remove
extreme hazards as to forest fires, etc.
Section 3, Article XIX of the Constitution of the state reads as follows:
"The Legislative assembly shall
enact suitable laws to prevent the
destruction by fire from any cause
of the grasse~ and forests upon lands
of the state or upon lands of the
public domain the control of which
may be conferred by congress upon
this state, and to otherwise protect
the same."
It is a general principle and rule of
law that the states may exercise ordinary police powers over National forests for the preservation of the public health, (71 C. J. 6) and it is the
LJolicy of the United States Government to reserve for public welfare
lands on which is growing timber (71
C. J. 5). When reasonably necessary
to proillote public welfare, the creation of forest reserves comes within
the police powers, in the exercise of
which police power the means adopted
must be appropriate, and not unduly
oppressive (71 C. J. 11.)
It is my opinion that if properly
handled such a rule or regulation as
might ;equire the closing of certain
areas for a limited time during the
hazardous portion of the year, comes
within the police power of the state
which gives the board a right to exercise such precaution. The object of
the closing is the preventing of some
offense which might result in manifest
evil and is exercised for the purpose of
preserving public health, safety and for
the general welfare of the public p2
C. J. 929.) Since the very foundatIOn
of the police power is the control of
private interests for public w~lfa:e, a
statute is not rendered unconstitutIOnal
by the mere fact that private rights of
persons or property are subject to
restraint or that loss may result to
individuals from its enforcement (12
C. J. 930).

