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tain not less than one hundred pages,"
was overlooked and disregarded.
It is my opinion that the legislature
intended that the commission should
adopt a basal text for national civil
government and the publisher should
be required to provide a state supplement. Therefore, the holding in
Vol. 16, Opinions of the Attorney General, 364, in so far as it authorizes
separate text for state and national
civil government, is hereby reversed.
Section 1054 requires that instruction be given in Montana history, music and art, but Section 1190 does not
authorize the commission to contract
for textbooks in these branches. A
fundamental rule of statutory construction is the maxim expressio unius est
exclusio alterius (the mention of one
thing implies the exclusion of the
other). Then the commission has only
the powers specifica\1y enumerated in
Section 1190 and the enumeration of
those powers implies that others not
so enumerated were not intended to
be granted to the commission. The
provision requiring that instruction be
given in the history of Montana was a
part of Section 1054 when Section 1190
was amended and re-enacted by Chapter 25, Laws of 1925. Therefore, it
must be taken that the legislature does
not intend that a basal text be supplied
for the teaching of Montana history.
The Twenty-fifth Legislative Assembly
added music and art and instruction in
cooperative economics to Section 1054.
Again Section 1190 was not amended,
and the application of the rule of expressio unius would reach the same result as in the case of Montana history.
Furthermore, as those subjects are
such as may be taught without a formal textbook, it follows that the legislature did not intend to give the commission authority to contract for basal
textbooks in them.
I am, therefore, of the opinion that
the commission is authorized to contract for basal textbooks in only those
branches specificaHy enumerated in
Section 1190.
Opinion No.9.
Counties-Board of County Commissioners-Insanity HearingStenographers Fees.
HELD: I. Stenographer's fees for
the taking of testimony and preparation of transcript thereof in an insanity

hearing before the Chairman of the
Board of County Commissioners required by Section 1443, Revised Codes
of Montana, 1935, are payable out of
funds provided for the maintenance of
the District Court.

Mr. H. B. Landoe
County Attorney
Bozeman, Montana

December 30, 1938.

My Dear Mr. Landoe:
You have requested an opinion as to
the proper fund to charge for stenogr~pher's fees for the transcript of
testimony taken in an insanity hearing
tried before the chairman of the board
of county commissioners.
The authority of the chairman of the
board of county commissioners to examine and commit an insane person is
found in Sections 1431 to 1438, Revised
Codes of Montana, 1935. Section 1431
provides that a magistrate shaH issue
a warrant for the arrest and examination of any person who is considered
as so disordered in mind as to endanger
health, persons or property.
After
such person is arrested, he is to be
taken before "any district judge in the
county for examination; provided, that
if the district judge is absent from the
county wherein such person is arrested
then the said insane person shaH b~
taken before the chairman of the board
of county commissioners." Again in
?ecti.on 1433, we find "The judge: or
In hiS absence, the chairman of the
board of county commisisoners" may
issue subpoenas for the examination
by physicians. As has been said in
State ex reI Hoatson v. the District
Court, 95 Mont. 174, "If there is any
class of cases which should be conducted with the utmost care to observe
all the requirements of the statute it
is the cases conducted for the purp~se
of determining the sanity of a citizen."
To determine that a citizen is so
insane as to be a menace to the peace
of the state is an exercise of solemn
judicial power. The legislature has
recognized this; it has provided for
emergencies by the authorization of a
hearing before the chairman of the
board of county commissioners, but
it has also preserved the final right of
decision in the judiciary by the enactment of Section 1443, which declares:
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"Whenever any insane person is
examined and committed by hearing
had before the chairman of the board
of county commissioners, it shal1 be
the duty of said chairman to have
al1 the evidence reduced to writing,
and the same, together with all orders, subpoenas, complaints, warrants, and papers used on said hearing, or made by said chairman of the
board of county commissioners, shall
be filed in the office of the clerk of
the district court of the proper county, and said clerk shall enter upon
the journal of the minutes of probate
proceedings, a transcript of al1 proceedings had by the chairman of the
board of county commissioners at
any examinations and committal of
an insane person, in the same manner as proceedings in probate in
vacation are entered by the clerk of
the court, and it shall be the duty of
the district judge, at the first term
of court after such examination, to
examine and approve such proceedings of said insane inquest and committal, in the same manner as probate proceedings transacted by the
clerk in vacation are approved; and
in no case shal1 the finding of the
chairman of the board of county
commissioners be final. In al1 cases
where hearings are had by the chairman of the board of county commissioners, the proceedings must be examined and certified and approved
or rejected by the judge of the district court."
Clearly, the hearing before the chairman of the board of county commissioners is a judicial proceeding and the
charges for taking testimony, preparing the transcript, etc., should be paid
out of the funds provided for the maintenance of the district court.
Opinion No. 10.
Office and Officers-Nepotism-Legislative Employee.
HELD: That the Nepotism Act
does not prevent a member of the
legislature from voting upon the adoption of the report of the employment
committee when such report recommends the employment of any person
connected with such member by consanguinity within the fourth degree or
affinity within the second degree.
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January 3, 1939.
Honorable H. A. Lambert
Chairman, Employment Committee
House of Representatives
Twenty-sixth Legislative Assembly
Capitol Building
Dear Sir:
You have submitted the question as
to whether the son of one of the members of the House of Representatives
of the Twenty-sixth Legislative Assembly is eligible under the Nepotism
Law for appointment as enrol1ing
clerk of the House.
The position of enrol1ing clerk is
one of the big positions of the
House of Representatives and the
employment of such clerk has been
delegated to you as one of the
standing committees of the House,
along with employment of other employees and attaches needed to carry
out the work of the Montana Legislature. Any employee hired by your
committee is, of course, subject to final
approval by the House of Representatives in regular session.
The Nepotism Law is contained in
Sections 456.1 to 456.3, Revised Codes
of Montana, 1935, Section 456.2 of
which provides:
"It shall be unlawful for any person or any member of any board,
bureau or commission, or employee
at the head of any department of
this state or any political subdivision
thereof to appoint to any position of
trust or emolument any person or
persons related to him or them or
connected with him or them by
consanguinity within the fourth degree, or by affinity within the second
degree. It shall further be unlawful
for any person or any member of any
board, bureau or commission, or employee of any department of this
state, or any political subdivision
thereof to enter into any agreement
or any promise with other persons
or any members of any boards, bureaus or commissions, or employees
of any department of this state or
any of its political subdivisions thereof to appoint to any position of trust
or emolument 'any person or persons
related to them or connected with
them by consanguinity within the
fourth degree, or by affinity within
the second degree."

