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tend, participate in or do anything in
furthering or hindering the proposed
reduction. After all, if the public is concerned at all, it would only he interested
in knowing about the reduction after
it has been made but assuming that
the public should be so interested, the
notice 'of the stockholders' meeting to
consider the question does not give
any information of a change. If it had
been intended that the public or the
creditors of the bank should be advised
of a reduction, it is reasonable to
suppose that the notice to the public
would give that information after it
became a fact.
An examination of the history of the
Banking Act discloses that by an act
approved March 6, 1889, the publication of notice of reduction of bank
capital was required in the following
language:

Since a statement of a textwriter can
have force only to the extent that it
is supported by the decisions of the
courts, the general statements found
therein must be considered to have application only to the facts of the cases
considered. We have been unable to
find any court holding that the publication of such notice is for the benefit
of the public or the creditors of the
bank.
We must therefore conclude that the
publication of the notice of meeting of
the stockholders for the purpose of
diminishing the amount of the capital
stock of a bank was intended for the
stockholders of the bank and that such
publication may be waived by all the
stockholders.

"Notice of such reduction shall be
given by publication for at least
sixty days in some newspaper of
general circulation, printed and published in the county wherein such
corporation is doing business."
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By Chapter 89, Laws of 1915, this
provision was repealed and has never
been re-enacted. No doubt the legislature thought that the quarter-annually
published statements of the bank capital, assets and liabilities were sufficient
notice to the public of any change in
the bank's capital structure and financial condition.
The opinion of the former Attorney
General above referred to is based upon
a general statement contained in 14
C. J., 498. Upon examination we find
that the textwriter does not cite any
cases holding that the publication of
such notice is for the benefit of the
public or the creditors of the bank. We
have examined other authorities:
Mitchell v. Banking Corporation
of Montana, 83 Mont, 581, 603, 273
Pac, 1055;
Thompson v. Reno Savings Bank
et aI., (Nev.), 7 Pac. 68, 70, 13 Am.
Juris. 315;
5 Thompson on Corporations, (7th
ed.) 843, Section 289;
Mitchie on Banks and Banking,
Vol. 2, p, 10, Section 7;
and others. None of them cite any
court decision holding to the contrary.
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HELD: Time deposits represented
by a certificate of deposit are not subject to the provisions of Section 5121.
A time deposit is not an investment
within the meaning of Section 5121.
Fire department relief associations
are not prohibited from keeping funds
in a bank on a time deposit as such
deposit is not an investment prohibited
by Section 5121.
June 21, 1939.
Hon. W. A. Brown
State Examiner
The Capitol
Dear Mr. Brown:
You have submitted the following:
"Section 5121, R. C. M., 1935, provides that a fire department relief
association may invest surplus funds
of the association in certain securities when such securities are
recommended by the State Auditor
and approved by the State Examiner. Certain of these relief associations have deposited their surplus
funds in banks on time certificates
having fixed maturity date. It has
been our position that funds so handled are not investments but are
bank deposits. * * *
"We would like to be informed as
to whether or not in your opinion
certificates of deposit acquired by
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fire department relief associations
from banks are subject to the provisions of Section 5121. If they are
investments, it seems they can not
be made use of because they are not
listed among the class of securities
which the State Auditor may recommend and the State Examiner
may approve."
Section 5121, R. C. M., 1935, reads:

"* * * When so directed by a majority vote of the members of the
association, the board of trustees
shall have the power to invest the
surplus funds of the association or
any part thereof, in bonds or other
securities of the United States government, in general obligation bonds
or warrants of any state, county or
city as are recommended by the
State Auditor and approved by the
State Examiner. At the time of
purchase such investments must be
stamped in bold-face type, substantially as follows: * * *."
A time deposit is not a bond or a
security of the United States, neither
is it a general obligation bond or warrant of the state, county or city. These
are the only securities mentioned in
this section which may be recommended by the State Auditor and approved by the State Examiner. Answering your first question, we must
therefore hold that a time deposit is
not subject to the provisions of Section 5121 because it is not an investment as therein described.
The further question arises whether
the board of trustees may permit funds
of the association to remain in the
bank as a time deposit guaranteed as
an ordinary deposit. We do not think
it was the intent of the Legislature to
forbid time deposits and to force the
funds of the association either to remain in open account or to be invested
in the securities mentioned in Section
5121.
We think what this section
means is that if the funds are invested
in securities, they must not be invested
in any securities except the kind listed
therein; that the word "investments,"
as therein used, is synonymous with
securities; that by investment it was
meant a more permanent and inactive
disposition of the funds rather than
their safe keeping in a time deposit.

91

Opinion No. 85.
Cities and Towns-City TreasurerSalary.
HELD: Any sum paid to a treasurer of a city of the second class in
excess of $2,000 as salary and compensation is an illegal expenditure.
June 21, 1939.
Hon. W. A. Brown
State Examiner
The Capitol
Dear 1\1r. Brown:
You have submitted the following:
"In one of the second class cities
of Montana, the treasurer is paid a
salary of $1,800.00 per year. He i;;,
however, also employed as financial
receiving officer for the city water
department and also paid a compensation in connection with that office.
The combined compensation of the
two positions exceeds the sum of
$2,000.00 per annum, which Section
5022, R. C. M., 1935, sets as the
maximum salary of a city treasurer
in second class cities.
"We shall be pleased to receive
your opinion as to whether or not
our examiners can properly take the
position that the sum in excess of
$2,000.00 is an illegal expenditure."
Section 5022 reads:
"The annual salary and compensation of the treasurer must be fixed
by ordinance, and must be for all
services rendered by such treasurer
in any capacity, and no treasurer
must be allowed any percentages or
fees in addition thereto. In cities of
the first class, the annual salary of
the treasurer must not exceed three
thousand dollars, in cities of the second class must not exceed two thousand dollars, and in cities of the
third class it must not exceed seven
hundred dollars, and in towns it
must not exceed five hundred dollars."
We see no escape from the statute.
For second class cities it provides
that the "salary and compensation" of
the treasurer "for all services rendered"
by him "in any capacity" must not
exceed $2,000 As if to make it an

